IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

O.A. NO., 109/1991 JATE OF DECISION: 17.0] 1992
SHRT VIJAYPAL SINGH & 5 OTHERS . . +.APPL ICANTS

VSD
UNION OF INDIA & OTHERS ...RESPCNDENTS

GORAM

SHRI I.K. RASGOTRA, HON'BLE KEMBER (A)
SHRI J.P. SHARMA, HOW'BLE MEMBER (J)

FOR THE APPL ICANT ' »+.-SHRI B.S. MAINEE
FOR THE RESPONDENTS »».SHRI ROMESH GAUTAM

1. Hhether Reporters of local papers may be allowed@//%D
to see the Judgement?

2. To be referred to the Réporters or not?>/”§
JUDGE MENT
(DELIVE ED BY SHRI J.P. SHARMA, HOMN'BLE MEMBER (J)

The agpplicants in the present case were Train Clerk
and the next promotion is to the post of Guard Gfade L OLEN
The respondents have issﬁed a seniority list in which the
applicants have been shown junior in the grade of Guard 'C!
from those who have been promoted from other sources, i}e.,
from Assistant Guard, Shunting Jamadar, concerned staff and
direct recruits. The applicants made a representation through
fhe union for assignment of proper seniority in the grade
of Guard in favour of Shri vijaypal Singh on which the impugnred

order dt. 23.3.1990 (Annexure Al) was pass=d by Senior D.P.O.
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re jecting the claim of the Train Clerk for assignment of
senlority from the date from which they vere given adhoc
promotion w.e.f. 24.8.].978 and appiicant No.l, Shri Vijaypal
Singh w.e.f. December, 1978, The grievance of the

applicants is that the applicants have been placed junior

to direct recruits and promotees from other categories although
the direct recruits and promotees from other categorie s had
"been appointed/promdted after.thé ad hoc promotion of the

applicants.

2. In this appiication, applicants have prayed for the
following reliefs :- \

(a)  For quashing of the impugned order dt. 23.3 .1990
and furthef/directing the respondents to assign
seniority to the gpplicants from the date of the ip
ad hoc pro@otion treating the direct recruits ard
promotees from other categories appointad/promoted
after ad hoc promotion of the applicants as junior'
to the applicants,

(b) To grant other consequential benefits to the

applicants.,

3. The facts are that the posts of Grazd Grade 'C' are filled
up as per per centage given in para-4.3 of the application,

which is not denied by the respondents. Thechart is as follows :

i) ‘Train Clerk 31%

ii) Assistant Guard 10%

1ii) Shunting Jamadar 1.6%%

iv) Concerned staff 20% .
v) Direct quota 225/4 \J
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The applicants filed the letter of their a hoc promotion
dt. 24.3.1978 which is as follows :=

"The following Trains Clerks are gopointed to officiate
as Guard 'GC' 3nd are posted to work as such on the
stations as noted against thelir names. It shoyld be
made clear to them that these are purely temporasry and
ad hoc arrangement wiich do not be'stow upon them any

other eligible categories. They should be given 14 days
local training and brief instructions in theduties of
Guard by the sub i/c noted against their names who will
issue thenm temporary competency certificates, They are
also required to pass medical examination in class=A2
if not already passed or over due the same , "

It is not disputed that the post of Guard Grade 'C' ig 4

selection post. The selection for the post of Guarg Grade 'Ct
was held in the year 198l vhen all the applicants met the

grade and were placed on the panal after having passed the
selection successfully. After thig empanelment of the
applicants, they were all sent for training to pass the

GUard's promotion category {(Annexure P3) in 1981 vide

letter dt. 19.10.198]) (Anne xure A3)., In the meantime, £heré-was
é selection from oﬁher sources from'the direct recruits and

promotees from other Categories and they have been assignad

seniority above the applicant in the seniority list issued

of Guard Grade 'C' vide letter dt. 12.10.1987 (Annz xure A4).

The nams of the applicants in the said seniority list have
been placed at S1.No.157(A), 145, 149, 154, 157 and 148, The

applicants have challenged this seniority list,

4. The respondents contzsted the application and stated

that the agpplicants along with‘ofheplTrain Clerks were promoted on
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ad hoc basis after giving only 14 days' local training.
This promotidn was purely temporary and it was an ad hoc
arrangement and so merely a stop gap arrangement with

the condition that the applicants were liable to be
replaced on availability of staff from other eligible
categories. The applicants, however, continued on ad hoc

basis from 1978 to 1981 only as a stop gap arrangement.

During this period from 19738 to 1981, 69 employees from
different categories including 4C Train Clerks were
declared suitable against promotee quota and 35 persons

joined the division against direct quota. All these 40
Train Clerks who were declared suitable duringthe period

1973 to 1981 were senior.to all the 26 Train Clerks

who were promoted on temporary and ad hoc bagis including
the applicants. There was a szlection in 1981 and the
applicants we re empanelled in that selection, vhile

direct recruits had already joined between 1978 and 1981,
after proper empanelment in selection. The applicants ha ve
. been given seniority from the date of regular promotion

after holding suitability/from amongst all the eligible

categories as per prescribed quota held in 1981. As such,
they have been placed at the correct pléce below also

direct recruits and promotees, who joined/promoted as Gurd
Grade 'C' during 1978 and 1981, i.e., before the sultability

in which the applicants were declarsd suitable and have been



held senior to the applicants. The applicants have
wrongly contended in the application that the sultability
was not conducted in time. The applicants have also
admitted in the'application that those direct recruits

and promotees from other categories joimed/promotsd durimg
1978 to 198l. 35 probationary Guards joined tke division
against direct quota during 1978-1981. It is said that

the rotas quota system did not fail..- Thus. according to

the respondents, the applicants have no case.

5. We have heard the learned counsel for theparties

at length and have gone through the record of the case.

The spplicants in the case have prayed for assignment

of proper seniority in the grade of Guard 'C' and from

the date when tbey were promoted on_ad hoc basis from

~the cadre of Tra;n Clerks; In this connection, the

le arned gouns@l for the applicants has referred to tte

case of Shri K.N.Mishra and Ors. Vs. Union of Indig andOthers,

ATR 1986(2) GAT 27C and also the judgement by the Principal
Be nch in.OA 989/1986 decided on 26.7.1987 of clerks
working under the Northérn Railway, Ghaziabad and prayed
for assignment of their seniority when they wer@ promoted

@s Junior Clerks in the pay scale of Rs.260-4C0 and in the

said judgement, the relief was granted toc them and treir

v
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ad hoc sewrvice was counted for seniority. The relevant
s \

- portion of the case of Shri K.N. Mishra (supra) is

quoted below :=

"In sum, the benefit of the long period of serivice
- would accrue to all promotees, who continuously

officiated against long term vacancies and long term
vacancies would be those that'are not for a few
or a few months or are otherwise advantitious.t I
Irrespective of whether the posts were temporary or
permanent, so long as the promotion was against long
term or substantive vacancies and not against short
term or fortutious vacancies, the period of continuous

officiation would have to be reckoned for determining
seniority..,."

The learned counsel has also r8ferred to a decision of the

Principal Bench in OA 1142/1989 decided on £.9.1988, vwhich
was the case of the eﬁployees working in Class-IV posts
~under the Nérthern Railway and promgted.on ad hoc basis to
. Junior Clerks. 1In this case; the judgement referreg to abowve
in OA 989/1986 decided on 26.7.1987 has been relied upon.

In that case, it was directed that the seniority of the
‘applicants in the grade of Junior Clerks etc. should be

reckoned on the basis of their continuoys officiation from

1983: It is not disputed that the promotion to Grade 'G!

Guard is from different sources in a saidper centage and fhe
Promotion is only after a ;election, written test and viva-voce .
The applicants themselves have admitted in the Original
Applications thayinitially they were promoted on ad hocbasis
and in fact the order of their promotion (Annexure A2) goes to

éhOW'that_they.mere given only ad hoc promotion and a short

L
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training of 14 days and it was specifically mentioned
that they are liable to be replaced when eligible staff

is available and this ad hoc promotion will not given
them an advantage either of regularisation or of seniority.,

Thus, thé promotion in the case of the applicants in 1978
/ .

was only of ad hoc natur@ rather a stop gap arrangement

without following the procsdure prescribed by the Extant
Rules for promotion. In the Full Bench decision in

Shri R.D.Gupta & Ors. Vs, WOI (0A 1147/1988) decided by

the Principal Bench on 7.8.1989, after considering the whole
matter, it has been decided, which is as follows :=

"(1i) Total length of service reckored from the actual
date of promotion in accordance with the 1
recruitment rules should count for determiningthe

inter se seniority of the promotees.

(11) Period served on ad hoc basis before tte DPC
finding fit for promotion cannot count for
seniority.

(iii) Reasons given for dismissing Special Léave Petition
constitute a binding precedent under Article 141"

In the judgement by the Constitution Bench of the Hon'ble
Supreme Court in the Direct Recruits Class-II Engineers!'
Association & Anr. Vs. State of Maharashtra, the Hon'ble
Supreme Court has laid down the principles for assigning
seniority. In case of promotees and direct recruits,
matter has been summed up in para-44. Sub-paralA) of
para 44 is material which is gucted below =

"Once an incumbent is appointed to a post according to
rule, his seniority has to be counted from the date of
his appointment and not according to the date of his
confirmation. .

The corollary of the above rule is that where the
initial aopointment is only ad hoc and . notaccording to

rules and made as a stop-=gap arrangement, the officiation
in such post cannot be taken into account for considering

the seniority,e \VS
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The applicants have undergone selection in the year 1981
and were empanelled thereafter. They were also sent for
further training as per instructions for passing the
training course .for regularisation in Grade 'C' of Guard.
In the meantime, since 1978 to 1981, the pefsons from
different aategories, i.e., from Assistant Guards,

Shunting Jamadar, concerned staff éﬁd direct quota were

al so se;ected and appointed amd their selection has been
earlier to that of the selection of the presént applicants.
The respondents have clearly stated in the counter that

4C Train Glerks, who were empanelled earlier have been shown
sehiér to 69 otﬁer incumbents, who came from other sources.

The applicents do not figure in those 40 Train Clerks,

who have been émpanelled .on the basis of earlier selection.
The selection of the applicants has taken place subseque ntly
and they were sent for training much later than those who

vere selected and recruited from other sources.

6. It is necessary that the pre appointment test
prescribed under the rules and administrative instructions
where the rules are silent should be cleared, in order to

come at par with similarly situated other incumbents from

. other sources. In the present case, the selection was must

and the applicants were selected in a subsequent selection, so

R
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they cannot have a march-over tho e persons, who have

already been selected and recruited according to rules.

7. The léarned counsel for the applic:nt also urged
that the quota and rots system has broken down, but

there is nothing on record to show this fact. 1In fact,
the percentage from various sources has been fixeq and
the réséondents in.their counter have ciearly stated that
the persons from different sourtes were selected in the
Grade 'C' Guard duringl the period 1978 to 1981. The
applicants did not show as to in which year selection
from other sources ﬁas not taken place. 1In fact, the
appiicants have admitted in the Original Appligation
that their selection has been delayed. But it is evident

or established from the record that the selection has been

delayed because of administrative fault. Theprocess of
selection takes some time when the vacancies are calcul ated

and they are adjusted in.different proportions to different
sources of recruitment. Thus the proce=zs of selection
commences from the date of promotion of the dpplicants in 1978
and continued till 198L. The aoplicants, therefore, cannot
have any grudge that their selection has been delayed. In view

of the above facts, the judgements relief on by the learned

counsel for the applicants referred to above, cannot be

!
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applied to their case. The Full Bench decision 4n
Shri R.D. Gupts and the decision in the case of Direct
Recruits Class-II Engineers' Association & Anr. Vs. State

of Maharashtra fully cover the present case.

8. We find that the applicants have been rightly

assigned their seniority ard tﬁe applicants have been
rightly communicated by the imcugned order.their placement
in the éeniority of Guard Grade 'C'. 1In view of the above
discussion, we find that the apolication is devoid of

merit and is dismissed leaving theparties to bear their

own costs.

Q\‘S TN et /'., , \5&({, / ,

(J.P. SHARMA)  |=.{ 9 (I.K. RASGDTRA)
MEMBER (J) MEMBER (A)




