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1. IJhethor Rsoartgrs of local oaoars may be alloued

to see the Gudgeinant?

2. To be referred to the Reoortur or not?

G d D G E 1^1 E N T

(DE^II/ER:D by SHRI G,P. SHARi^IA, HGN'BLE MEnBER(G)

The aojlicant, ^Po-:l Officer in the Departmint of

Nourosurgery, G.3. Pant Hos^Ltal, Neu Delhi filed this

aoplication jnder Section 19 of the Adrnini s trati v/e

Triodna's Act, 13j5 agqrisued by nis non-considGratiL^n in

th3 trnsnt of A,-> distant Professor of NGurosurg ery,

though on ad-hoc oasis in the same hosoital. The

applicant also challenged the ad-'ioc ao joi trr, ont of

res jondent No, 2, Dr. Raj 'Xjmar a orivot.; "jr tti on er .
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2. The amlicant claimed tfie relief that the aoo3intinent

ordar dt. 1.5.1^31 of r-STjndant No.2, Dr, Raj Kjniar be

qjasinad and a further direction to the raspundent" be i.-suRd to

consider the ap plicant for thj ad-hoc a noi i trnent to the

oo3 t of Assistant Professor of l'\leurosurg ory in C. B. Pant

l-i :s li tal.

3. FhJ facts of the casa are that the aoplicant is fully

qualified and obtained the degree of ['faster in Suroory

(.Annaxure-A ) in 1989 from the Jniversity of Delni. [t is

fjrther stated that the aoolicant has also oublished

certain scientific resaarch oaoers on Naurosurg ;ry. The

aoolicant joined the Ospartment of ^Mourosurqery in G.6. Pant

Hosoital as a Pool ufficor (jnd3r CSIR, Wsu Delhi) and is

still .'orking there. Jns Qr. D,N. Pau', an associate

Professor in G.o. Pant Hosoital has o^ren orjrriGt^d to the

oo s t of Professor at Guru Teo "!ah adur Hs oi tal. For toe

•vacancy so caused, Dr. '3rahm Prakash, Director Professor

and Hsad of Neurosurg ery Deoartment r .scommendsd the na.ns of

the apolicant for his appoiiit.'Tipnt as Isnistani; r'rofessor

( Ann oxur e--) . h'oueuer, the aoolicant has not been

considered and he learnt on 14.5.1131 that the resoondent

N . 2 has been aooointed on ad-hoc oasis, though the

rosoond jnt l\la.2 had not joined by that date. The aoplicant
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has also ssnt a representation to Hon'ble fllnis.ter

of Health and Family Ujlfar,;. Tha prissnt apoiication

has b:;3n on 17„5,'I991. The aoolicant has challenged

the anoointment of respondent No.2 on the ground that non •

consideration of the aoolicant for the apiqintrrisn t even

on adhoc basis ' in an illeqal, arbitrary and malafide

manner - is"' wiolatiue of Articlas 14 and 16 of the

Constitution of India. It is also against tha principles of

natural justice. The recruitrnsnt j f the Assistant Professor

is governed by Central Health Seruices Rules, 1'^82 and Rule 6

lays doun the method of recruitment eithsr by oromution or

.by direct recruitrnent or by transfer on dQiiutition or

by short term contract of suitable officers holding analogous

post under tha statutory bodies, autonomous bodies, semi-

Goysrnment organisations, Uniyersi ti i;s or v ;cagnis'::!d

. research institutions. According to the apolic^nt, as the

respondent No.2 is a private practitioner, he could not

hawebeen given an adhoc appointment for the cost of

Assistant 'Professor.

4. The official respondents contested the apolication

and in their reply stated that since respondent No.2 has

already been given ad hoc appointment, -the pr^assnt

aoplication is liable to be dismiss'^d. It is also stated

• that the present aoplication is barred by jurisdiction and soit

is liable to be dismissed. It is statad thab Delhi Admn. uas

h.
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informed thac respondent No.2 may ba adjustjd aqainst

the post of Assistant Profossor of Neurosurg-5ry on ad hoc

basis to be uacatod by Dr. O.N, Paul on his promotion

as Professor of Neur isurgory. It is stated that rsspondent

No.2 u/as fully aligibla to ba giuen an ad hoc aooointinant,

the

It is statad that_^ apolicant and raspond.jn t No. 2 haue

similar exoerience. Sinco tha application of resoondent No.2

uas raceiuad earlier and orocassGd, so the apoointment

of rasoondsnt N .2 is legal, valid and no error has been

coiTirTii ttad. It is further stated that Director, G,B. Pant

Hosaital in his lRtb'?r addrrss 'd co th -iddLti -nai P.3. to

r-1inistar of Health and Family uJelfare had recorn^nandsd the

ca:3e of Dr. Raj Kumar for ad hoc a ?,oointment. Thus it is

said that the aiolication be dismiss-.d. The r fs nnriijents

hav/a f-tlad a su'loleiTiantary reoly th'Jt tha aoststo be filled

uo by ad hbc a "oointments are not adv/ertissd. It is
/

further stated that ad hoc apouintments ar-j rsot maoR as

a matcer of routine, bub rjsorted to only in exceptLcnal

circumstanc-js . Sucfi a ooo mtman cs are made generally on

/

the recomrnanda ti jns of the institutions itsalf.

5. R TSpondjnt No.2 has filfjd a s ;.'jarata raaly. It is

I'1 C h.
stated that he obtained the/Oagree in i^eurosurg ^r y in

inril, 1933 and continued to uork in the sams hosoital till

13.3.1 Jdd. The arl uat-j r iSoondLin b has also ass essed nis

merit vis-a-vis the-; apTlicant csrtifying that he is more

, • • ^ •
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compytant and -;>• ig ri en c^> ! than th0 aDoiica^t. It is

at v/ariancr tT th^ l^o^ly tny oTFicial
r^spondBnts that- ha {r bs jonden tPJo . 2)a>nd th^ appj.icant

have similar qualificatinns. It is further stated that

ths

on 16.5.1331. The Director of G,n. i^ant I'Osrilial.

i ic:)inn'. 3nded and forwarded the case of the answering

r:soondsnts. In vieu of this, it is rrayed tliat the

ao'lica:ion he dismissed.

•' ^L. -1.0 OOClL-t^U L.IIC1U

answering raspondGnt has j -ined the Qslhi Adini nis trstion

• 5. uJs ha ye haard the l^arnjd counsel of ooth the

parties at length and hau3 gone through th3 r ^cord of the

case. The RScrui tm sn t Fiules cannot be aooliejl fortho

ad poc aooointments as 'vy the very nature, they are short-

term a :jpoi ntrnen'^3 and ar a in the exigency of thj service so

that che uork may not suffer. Thr rogjlar aooointments

often take more time as aduer tis ain :5n t is done through

♦
J. '. 5 . C. and aoolications are called for. Houever-j in any

case, there should not be any arbi trarj.rie;vi . .infairno^s,

•neqjaiity of treatment even in the matcer of ad hot

aooo i n trnen ts, In the case of Rama 33tty Us. International

/
Airoorts Au th " r 11 y-A iR 1979 3C 0-152.-3, it has i"3Ben hold,

''It mjsu, therefor'-;, be taken to b® the lau that

uhera the Government is dealing uith thJ ihlic, uhather

hy way of giving jobs of entering into concractc. or

issuing quotas '^r ILconc.s or granting other forms or

largess, the Government cannot act arbitrarily at its

su-3.3t will and, like a irivate individual, d-al with

any person it oljasis, but its action must be in

« t • 6 • • a
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anf irmity uiith stardard or norm .Jhich is not
aroitr-^ry, i r i-h ci ^nai or irculewaTC. Th i ^o.jer
of discration of the Goujrnmsnt in thfi matter of
nrsnt of laross incijding aua-.-d of jobs, contracts,
qjotas, licir,c;s . cc , must -ic c-f-nci; c^crJotursd
by rational, rdle^jani: and non-discriminatory standard
or norms and if the Goyjrnrpent duoarts from such

sbandard or norms in any oarticulrir or

ths action of the Go Jcrnrcr t 'jJojIl' be iiabia to be

strucK doun, uniass it can b;:> shoun by the Goyarnm-jnt
chat Che d Gparture Jas not ar > trary but jas bas-;d on so

valid orinciple which is itself uas .not irrational,

unr jasonabld or ,dlscr I'liinatory."

In tha case of y. K. Bhargava 'i/s. Statj of Himacnal Pradesh-

1 537 3LR 0-773 para-35j it has b-=en lield that evyn in

the case of ad hoc aooointnir.-n Is, bh.e'«3 shojld-be utmost

'i t
fairness and r^asonaalsnsss and/snojld not be arbitrary.

Inequality in the matter of such aooo Lntinents attacks the

orojisions of Articles-14 and 15 of the Constitution,

in&qjaiity and arbitrariness are SjQjrn ^neinias. The learned

cojnsi-l for the iriuata rjsiondjnt nas o.lac^d r.:.lianca on

the authority of A.N.Bholi Ms. UQI-1 373 (2), 5:_:\ o-726.

In the authority of 1987 SLR -^^S) a-773, Lhis authority

has b.en considerad. Houevyar, wa ha'/a to see '.jn 3 th--'r the

ajiiicont has b.en considar ^d in this oaaa or his cass has

nona by default as s tat ad in the r £-oly fl.'.ed by the official

rasaondent uherein in oara-l it is stat.d, ''Rasiondent :\'o.2

has air jady baen oiven ad hoc aoiointmant. Tha question of

considering tha aoolicant for ad hoc a ^ "i -in t'nant does not ari:

of tn_a countar. of r .-^s oond an t No.l
Fur t bar it is statad in oar a ''Tha aool ica.tio n of the

rasoondant f\io.2 uas rac-aiuad sariiur and uas arocassed."

U
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Fjrtnar in para 5 (Fj, it is statjd, ^sp.'.ndcn t "j.Z's

ap 3li cati-.jn uas rjcaiuad baface and he uas qivan the

apo'iintmant. •' iicili fjrthar in para-bi^Lj, it is scatad,

'"iJiractor, G.. "'gnt nosoital in h.is letter addressed

to thB Additional P.3. to HFfi had rjconnanded thacase of

Or. naj Kjinar for ad hoc ap Mointii^ent,

7. Tq ascertain fjrthi^r facts, tha r jsaonden bs uere
/

diractad to place th s d aoar tinsn tai file of ao o^^in tmant. It

aooaars that as .3ar1y as in Oecamber, iurvndar Tiuari,

iMBHibar, 3PCCI (l), Deputy Chairirian, ILnar has racoinoendsd
r e s o 0 n d j n t

tna ad h'jC appoint'nian t of Dr. Raj Komar. A copy o Nj . 2 ' s

aoplication uas also anclosad uith this r dC om"'endatio n.

Probably it uas i?i<3anc far consid ar ation 3"c tha riinister's

iaval. Lt a.is'3 aooaars that thare uas sarrie corr es pu r,d i--nc by

ona of tha rlinisters uith the r'1inist-;r of Haalth for ad Puc

c MS id -jration for

a ooointment of rasoondent Wo.2. Thus /th^ aji^ointmant oU 1

Ur. Raj Kumar, r;3iondant fJo. 2 had alraady startad baforc any

the

'jac'::ncy ai"-o3P mouarnant' of" r-'aui/ Thrv ienar tman t--i l

file also discloses that air jady there h :i j h'3?.n soma -

orocsrosing - far apoointing rasnondant No.2. In uiau of ths

abova facts and circums tancas, tna aDpiicant has faisad a

vary convincing arqurrint that ha has not baen cunsidared for

the said appointment and the apoointment of r 'soondent fiio.2

has b jan on extrenuous considerations. Tha case of

U.K. Bhargavya Ms, Star a of Hiinachal Pra^'^Si'i is a direct

iJch^rity jhara ch--- 3j':.hjrity cLt.-i b' tha learnGd

coun al for tha privato v .-sioon'! ant has baen considered in

'L
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para-35. Thu Oiuis'ion Bsnch has obsjrv/ad as f: lous in

par a-35

•'li'iTfi not able to Tars'jads ajrsal\.'.s to r^^ad
, casa-sjTca,; , - l.

cois dec LSion ,1=53 laying doun an absolute ) cion

that in no Cibe and Jn-J-.-ir n:: i.rc j;-.o :'inc: : an; a ,-b jc

apouinbTient can bs chaJlsnn id as yiolati'^s af

articlas 14 and 16. Th j tue ratio of the decision

is that an ad-h'^c aoo lintm ant uould not be inualid

m^araiy bocause all alinibln osrs:!n.3 were not

cnnsidcrad provided on the foots and in the

circurns tanc OS of th.j cos.;, logitinato crit'jrLa i./as

aoollod in so^ecting oersons for ad-hoc aooointMsnts,

50 it statod that in Bhoii's casa, thsra usre no

statutory rul.'.s nor any q :licy docision govorning ati-h ic

aooo Ltife'Dents and that tha imojonecJ ad-hoc a noint'- n cs

Moro fojnd to hau3 boen nade fo' •. ouino roL^Jvant and

rational nrjrms. It is, difficj].t ta aoorociats hou,

undsr such circunis tanc i)3, certain cjseruati:n3 made in

tho judoomonto of ^athak^ C. 3. and Chot '-Jam Thakur , J.,

can ba rsad torn out of contoyc and or -;g;~ id .^n-c J

ssT'^icG to found an arqu'iant that the docision can be

read as layin.. down that eu-en thiough tiiers •nay be a

clear violation of a statutory eoact'-nent or ;oi^cy

decision, in the niaking of an a d-ouc aoo'jintment or that

oven if such aoooint^ncnt is '"'lade uith^'ut due r-:nard to

va'id and rclovant orinciolss anolicabi e -alike to all

sii-nilarly situate, thsra would b^ no i ofr Lnc o'n ent of
arti.ci-.s 14 and 16. It uould not be out of olaoe to

nootion also that in uiau of tns decision in P.ioyafooa'

case, cartain obserwati ns made in BhoLI's case uili

haue to ba read as confin.io to the facts of that caso as

<je': 1 as con Porma :j1 y to tha la.-j doc.larod in . I-. 1; oyaooa ' s

cass."

In the preoent ca'.u, the authority of Uharo aya( s u :ir<

fully aoolios. In this rooortjd caso of hharqayo^

tho Himaciial Pradesh Tlsdical Co Ioobj nou known as Indira

Gindhi fledical Coj.lcqo uas run by tha abab"; G_T.;'-=r nrn en t at

Shinla. I/.a, Bharqaja at coorslsjant time uas Profassor

k
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'TFid H ch- Jspartn :n c .if l^h^r ni : j Li_.r]y .It tho college.

The ssc'jnd r.-soondent uas holfiinn th^ 3 jb'^'^?.n 11'js 00s t of

I-'rof •ri ?or and Held of the Dspartinsnt of the PreventiuB and

iocL-al i'ladicine in thj collaqa. Dr. l.M, 0tra. Dirjctor

jf f'lidical Iduca bicn-c J(n~r'ri nci pa.-'- 'jf tb 2 colih^q-^ souoht

\/oljntary rstir-irriBnt and rG'cir,:d on 5 . c , 1 3-i3. 'It that t-ime,

D . ''lharnai'a LJ.3S servying :n deputation as Prof-issor of

Pharmacalogy in Libya. Th i second rasooncent ijas, tiisr ^for

aOTointod to officiate as the Director and -rincipal of the

college on a tjiriporary ^nd ad h.ic b^sis by the notification

dt. 6.3,1983; Dr. 3harna\/a on r-j::jrn friim abroad i-^iBde

rjqunst to th j au tho r i ti 03 for join.inq 3:^ .^rof-^ssor and

H :ad of th= DepartmonL of Ph-^rnacoloq y and aduanCijd his

claim for being considerod by s ;lr:ction in that post :j f PrLncioa

of th j said collego. Or. ":iharga\/a, thjr3f-;rc5, filoJ th 0

..viz ?.jtLbiun graying for uarioJs r.'li.-^fs, 3\j-3n cancelling
(

the ap00intrnsnt of rasoondent Nc.2 and to fill up the said

00 3 t on the basis of "i i r i t-c j.t,-3 sni o r 1 ty. In par a-46 in the

renorted case, it is ob'-^arved, "Adhoc aooointmen ts , the

o jti ti on - r has a 1 eg i timata claim to bs cons id ar ad for

ad hoc ao 3jir.t;j jnt 'on r isu'nption of duty. iii satisfied ail
«

the eligibility conditions for aopointmant to' the post of

Principal, if thosa conditi.-ns aoolied.'' In che pr.jsent case,

the apilioant. is a Pool Officer in the sarrie hosiita-'- and

ills casrf uas duly r ecorrimendad by the Heac' of th^. rj^ir t'?, ot,

• • •
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Or. ^irahm Prakash, uhile 'cho case of r ssoonri an t No. 2

uas 3 t r .;comrn8nd jd by 'chs Head of ch D^.'pgr tni9n c j

!)r, ^rahfii iJrakash. Thj laMmed counsGi for

To'S T.jndent :\jtD.2 piactid r'ji.Lancij on a cr^r ti fc n t ; nijen

by Or. irahm Prakash, but ql^ino cartificate wi i 1 not

recomrn-jndatinn
be eqjiyalent to _/to an Authority. Cpf ti f lea tc may

be obtainad for 'jarious r-jasons, b-jt the r^comirandation'

is only for a oarticular aooointnGnt. Th .j rsc omrn Bndatory

• letter is at Annaxare-E uhicn ciiariy snows that the

^ r 60-'fnm ends ci ;n is for tha oost of Assistant Professor

and in his oun t.jords, "I strongly roGOm.Ti^nd his case to

bocoms a teacher researcii uorkjr and clinician in our

Institution as an Assistant Professor,"

9. Tha l.-arnsd cojnsel for tha aoDlioant argu>id that the

aopointrnent of rosoondant No.'' has been made totally

W ignoring the oro'v/isi ons of the R=cr Ji tmen t -^ji:-s and also

against the principles of natural justice Ln a malafide

official

manner. The unseemly haste shown by -hoj' s'j^ndents in

anoointinq theres oond ent ,\i .i .2 and the rssoondents only

stating in their reily that since tha ao^lication of the

than . ,
aopj-icant was received later / tnat of res-jondont i':o,2,

which attracts 'Jrticljs 14 , 15 of th ^ Constitution,
so respondent N-.2 has oeen a^oointed./ it is emohatically

arguad that the rssoondents ne^jer ad/-.-rtisjd the oost

nor they gav/e any cut-off date for aoolylng for the

said oost of 'Assistant 'rof-josor and the very

...11...



/'••V

m

-11-

orocGss of aQoointin'jnt of rjsaondent Wo.2 :ias been

3d3Dted in a sscrit manner. In fact t^iu a j-doI ntme nt

-f resnondsnt No. 2 has been precess-u much earlier uhen

anathsr Or. 5n.3.N. Singh has gone bo Lucknou :'i:-dical

College. Ha returned aft^r three months and so

suosequantly that orocessing has beon taken account of

in giving appointment in the vacancy caused by Or.Paul.

in consideration of the apolicant in this vacancy is

ar' itrary and also egainst the orLnciolas of natural

justice. D oartmental file hias' oeen 5een r so ardi ng the

orocessing of the resoondent i'jo.2 f "ir ao-jj:-r tment on

ad hoc has is. Je have no reason to doubt that the

orocedurj adooted for ad hoc aooointment of respondont

r.'o.2 cannot be said to be a just. The raferenne to

the case of Antulay-'^T^ 193j SC ,.Z1 ijiiere the

Hon'ble Suoreme Court held that no court can snlar.-^e its

jurisdiction, cannot be aooliad in the prcisent case.

Thjre is inequality in treating th-3 apolicant as uell

as tiie raspondent No, 2.

10. The learned counsel for resoondent M3.2 argued

that the aopointment of resoondsnt f-Jo.2 has been

made in a vacancy reserved for 5C only on ad noc basis

and the orocessing for r :njlar ao Moiotinent on the

vacancy oau-'ed by Or. Paul has been undertaken by uoe

official r soondents. This uLll noc justify on any

ground the aopoi ntmen t, o therwi se arbitrary,of rBSionj.T.t

•r.'o.2. Ji-.-n it is admitted to official rosoonJents that

/
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ths 31-Iicant as jeil as rjspundsnt N;j.7 loss-ss equal

qjai'.fications, then r-spondent No.'^ cannjt have a

march i.n a clend-'stine mar.nRr av:r the a-joiicant by i-^n-ring'

the c'l^-siHoratlon of th aa-tI j. c^n t nn merits vis-a-'jis

r'usnondsnt No. 2

'II. Ths learn counsel for thB r .-3 mnd'̂ .n ts further

arguad that in the intar;-;t of ch j L-stLtjti;n, the oost

should noc b3 kept vacant, but alrjady it is on record that

'-Jfisn one Qr.S.N, Si^igh ha • gons to Luckniu, the oost ramained

j->fiii-id for a oeriod of tnroe ,T,onths till 3r. S . M. 5ingn

raturned and joined the post in the hosoLtal.

12. In v/ieu of the abova facts and discussion, the

aojxication is a j-ousd. Tha ad hoc aopoLntment of

rjsicndant No.2 is quashed and ssbasid-tj. The rRSoondents

shall not reneuj the tarrn of ao do in tin ont of r^s-jondent W .2.

The official resoondent shall, if there is any emerc-ncy

of filling up ths cost of Assistant I'rof-issor of

'V jurosurgery on ad-tioc ' basis. consider the apolicant and

T'^spondent No, as uell as ai,l othi'^r SLLoible qualifi.'^d

the arj--,ioc
oi-jrsuns kae'iino in '"^ind tha t_/sar vice r .i'ndsr ed by

resTondent No. 2 shall not count as an additional

uual ^fication in that sr;lecti..n. The ad-hoc aooointnent of

respondent No. 2 shall c.^ase' automatically. In the

circumstances, the parties sliall bear their oun custs.

J.H. SHARflA) ^ t (O.X. Ch'AKRAl/JR TY;
(J) WWvX'l' . i'Ul^ldlR (A)


