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1. Whether Reporters of local aajers may be alloved
. ‘!
to sea the Judgement? :f
. M
o $ 2. To be referred to the Reparter or not? T
JJDGIMmEZNT
(DE_IVFER D BY SHRL J,P. SHARHAL_HDNfBEEJQQQQQELQ)
The aoolicant,?Pojl Of ficer in ths Denartmant of
Nourosurgery, G.3. Pant Hosnital, New Delhi fiied this
anadlication under Section 19 of the Administrative
Trinuna's Act, 1J:5 acqriaoved by nis non-cansiderzatiucn in
the asaolciment aof Assistant Profassar of Neurosurgery,
f thaugh on ad-hoc nasis in ths same hosnital. The
: E TR A : - Ly 8 3 £
applicant also challeng=2d the ad-~cc asisistmoent of
res jondent No.2, Or. Raj «Jymar a arivob: osv-cbiiloner.
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2 The annlicant claimed the relisf that the agnaintment

order dt. 1.5.1331 of r=:saondent No.2, Dr. Raj Kimar be

guasned and a furtner direction to ths rzasoondasnte be icsusd to

<

consider ths aon-~licant for th: ad-hoc assaiitmznt to the

of Assistant Profasssor of Neurosurgory in G.B. Pant

A v
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3. Thz facts of the casa are that the ansplicant is fully

~ .

.

gualified and obtain=? the degr:e of Mastzr in Suraoary

{Annaxure~-A ) in 1983 from th2 Jnivassity of Delni., It is

far
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that the asplicant has also 2ublished
certain scientific reszarch naoers on MNeurosurg:ry. The
sonlicant joined the Dapartment of Nourasurgzey in G.3. Pant
Hossital as a Peol Jfficor {undar CSIR, Nsw Delhi) and is
still .orking thzre. Jpz Or. D.N. Pau’, an assocliate
Arofsssar in G.3. Pant Hosnital has 3cen aromct:d to che
oost of Brofessar at Guru Tee ‘lahadur Hosnital., For the
vacancy so cadsed, Or. Srahm Prakash, Dir=ctor Profassor
and Hsad of Neurnsurgery Desartment racommaended the nane of
tha annlicant for his appointment as Ngnistant ~“rafasssol
{Anmoxure-2). liowever, the asalicant has not been
considered and he lzarnt on 14.5.1331 that the r zsnandent
N-+.2 has been ansointed on ad-hoc oasis, thodgh the

aond st Na.2 had not joined 9y that data. The ajnlicant
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has alsao sent a representation to Hon'hle Minister

of Health and Family Wzlfars. The pr:sant analication

haz huan fllad on>1?,5.4991.> The apnlicant has challenged
the annointment of respondent No.2 on the ground that non
consideration onthe apﬁlicant for the anlointment even

on adhoc Sasis -~ in an illegal, arbitrary and malafide

manner .jg  violative of Articlas 14 and 16 of the

Constitutinn of india, It is also against thsz princiales of

cr

natural justice. The2 recrultment of the Assistant Professor
is governed by Central Health S=fvices Rulaes, 13982 and Rule 6

lays down the method of racruitment eithsr by sromotion or

by direct racruitmert or by transfur on donubation or

by short term contract of suitable afficers holding analogous
pecst under thes statutory bodies, autonomous bodies, semi-

Government organisations, Universitis=s or ¢ icognis=d

.rasearch institutions. According to the apnlic=nt, as the

raspondent No.2 is a private practitioner, - he could not
havsbeen given an adhoc appointment for the nost of

Assistant Professor.

4, The official respondents contzsted the apolicatian
and in their raply statad that since respondent No,2 has
alreaéy been given ad hoc appointmenf, -the prasent

anplication is liable to be dismissad. It is also stated

that the prasent éoplication is barred by jurisdictinn and soit

iIs i1iable tao be dismissed., It is statzd that Delhi Admn., was

’
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informed that respondent No.2 may b2 adjust:d acainst
the post of Assistant Professor of Neurosurgary on ad hoc

basis to be vacatsd by Dr, D,N, Paul on his promotion

W

statzd that raspondenc

b

as Profzssor of Neudrisurgary. It is

No.2 was fully =1liginls to be given an ad hoc anpointment.
the

It is statad thaqiapolicant and raspondint No.2 have

similar experiencs. Sinc. thz appiication of rasoaondent Na,.2

was racsived earlier and araogsssad, so the apnointment

of resoondent N ,2 is legal, valid and no error has bsen

committed., It is further stated that Dirsctor, G.B. #ant

Hosoltal in his fetter address od ©o tho «dot
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Minister of Health and Family wWelfar2 had recomnended the
cas2 of DOr. Raj Kumar for ad hoC ajnointment., Thas it 1s

ogsanrndents
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s3id that the ajinlication be dismis:

nave filad a susnlementary reply that the pnosts to be filled

43 by ad hoc aspointments are not advertised. [t is
' /
Further stated that ad hoc anpsuintments are not made a5

a matser of rodtine, bub r.sortzd to only in excenticnal

circumstanc:s. 3Such ansaowntmants ar: made generally o0
/
the recommsandati ns of the institutions itsslf.

E')

Yispondont No.2 has filed a s :saratz renly. It is
_ .1 Ch, ) .
stated that he obtained the/Usgree in MNedrasurg:ory 1in

inril, 18338 and continusd fo work in tha sams nosnital till

13.8.1233. The mrivats rocoandont has also ass:ssed nis

o

merit vis—-za-vis the ap-alicant czartifying that ne 1s more



competant and s»ierienca! than the asalicart, It is

n
at variance t7 ths e

v Ay Filed by thm official
raspondents that h2 (resoondentNe.2)and th2 appricant

have similar qualifications. It is further stated that
the answering rzspondent has jined the Dslhi Administrati

JANS SRR

an 16.5.1341. The Birectnr of G.7. vant Hosnltal.
racommzanded and forwarded the case of the answsring

r :soondents, In view of this, it is srayed that the

avlica:ion 49e dismissed.

G. We have haard the lzarned counsel of ooth the
partias at length and havz gone through thae r :cord of the

L
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ules rcannot be anplied forthe

-

case. [he Recruitmsnt
ad noc anpointments as "y the very naturve, they are short-
term asocintments and arz2 in the exigency of thz service so
that the work may nst suffer, Tha ranla; aosointments

often take mores time as advertisem=nt is done through

Jo s 0 and asolications are called for, Howevsr, i

n any
case, there should not ba any arbitrarinzse, anfalitness,

negJtaiity of trzatment sven in the matier of ad hoc

andointments., In the case of Rama Sztiy Vs. Intarnational

. - . - {
Airoorts Auth-rity-AIR 13979 5C 9-1623, it has hsen hald,

"It mist, therefor:, be taken to hé the law that

whera the Government is dealing with tho ~inlic, whether

ny way of giving jobs af entering into caoniracos 21
issuling agdntas or licznc.s orf granting other forms ar
largass, ths Govarnment cannot act arhitrarily =2t its
suset will and, like a srivats individual, d.al with

any person 1t nlzas:s, buat its action musi be in

"
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corfirmity with stardar

Q‘.

OT N3rm Jnich 13 fnt
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ar2itrary, icvsti nal or irrelevantc., The 3O WET
f discration of the Govirnment in the mabtsr of

grant of larcos incidding awacd of Johs, coantracte

J4otas, ificznc 8 =iC. must 1C o -7 ey =od sir Jekured
by rational, re=levant and naon- discriminatory standard
ot norms and if the Govsrnrent duparts fFrom such

standard or norms in any sarticular -a

g2 0

=

1% 05,

the action of the Jovernrort woull Sz Linhle oo be

|3
.

struck down, unl3ss it can bhe shouwn by the Govarnmant
that che d eparture was not ar trary but was bas-d on sam
sairid aorinciple which is itszlf was A0% irraticnal,
unreasonabld or discr minatary,”

'

In the case of y.X. Bhargava Vs, Stat: of Himacnal Pradesh-

SLR p=773 para-35, it has b=er held that even in
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the case 2f ad hoc asnointmenis, tha-e shoild-be gtmost
it
Fairness and r:ascnasleness and/shodld not he arbitrary,

Inegquality in ths matter of such ananintments attacks the
norovyisions of Articles-14 and 16 of the Cunstitution.
inegJality and arbiltrariness are s,girn _naemizs, The learned
COJPSdi for the arivata russond:nt inas nlac=d r:liance on
the adthority of ALN.BRoli Vs, UOI-1373 (2) 5.7 2-726.

In the authority of 1987 SLR .5) o~773, ihis authority

has b.en coansiderad. Howevar, we havz £0 see wnathaer the
317 o : ni

2iicant has b .en ¢oasiderad in this cass or his cass has

nang by dsfadlt as statad in the rioly filed by the official

rzsaondent wherein in para-1 it is stat.d, “Rasinndaent No.2
has alr.ady bezen civen ad hoc aniointment., Th: question of

considering the applicant faor ad hoc a5 irntmont doss not arise.

.
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of tno2 counter of rashandsnt Na.
Furthor it is stated in nara 5.C.7 %Thao annlic
A L

o
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0.1
atian of the

resoandent N2.2 was roacaivad sariier and uvas Jrocassed. ™
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Fartner in para 5 (F), it s stat:d, "R_szondent [N5.2's
apilication was regeived hafoce and he was given the

aporintment.” SL.il
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"Oiractor, G.d. "ant Hospical in hils lett:r addressed
il
£ty the Additional P.S. ta HFM had ricommended thac ase of

Or. <aj Kuamar far ad hoc apioincient,’
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factis, ;he,:Jsaandmnts Wwere
dirsctad to place the denartmenial file of aglointment, It

that as zarly as in Dscember, 133U, sSur:ndsr Tiuari,
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Member, 3PCCI (1), Deputy Chairman, inlJZ, 3inar has recomnended

resaondant
trne ad hoc appointment of Dr. Raj Kumar. A copy 2 w),2's

aonlicatinn was also ancloszd with this rscomendation.
Probably it was meant for considaratian at thz2 finister’s

here was same COTTCEsS)onUeENCe DYy

]
o

o
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Laval., H oalsay aroal=zars t

e

sne =f tha Ministers with the Minist:r of Health for ad nuc

c wsidaration for
. _ s o
azllyoincment of rzsnhandent No. 2. Thusithu ajzolntmznt O

—1y

Jr. Raj Kumar, r:siandant No,2 had alrsady started beforc any
tha

vacnncy arnse on / movemant: of Ur. 2aul! Tho denartmantal
fiie also discloses that air:ady there hzav: hain gop
yrocegssing - for aponinting rassandant N3,2.  In viay of the
abovae Tacts and circumstancas, N2 aszplicant has ralssd a
vary csnvincing argdm:nt that K2 has not b=2en cunsidered for
the sald anpointment and the aplointmant of r spondent No.2

naz bhi:en on extrenuous cunsidarations. T of
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V.&. Bhargava VUs. Statz of Himachal Prad.sn is 2 direct
decrity Jhers rven £l asunstlty ocit o4 5 the learned

o

coun 21l for tha urivyato resaomdant has bzen consicdsred in
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nara—39. The Dividion Bench has nbssrvad a

para-36 -

~{

14 and 16,

6]

suade odrsalv.s to raad
JroamaEion
0 as violativs af

Jecision

is that an ad=hnc anoaintmeznt would not be invalid

were foun

rati-nal

d to hav

nuirms.

2 Deen

It is,

2li's cass,

3.0 parsains ware not

ind in the

o
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legitinate critsria was

sons far ad-huoc an-aointuents

therz were nn

G I LT i :"'h I}

n:licy dacision gzvarning ad-hoe

'

made fo'.ouino ralzvant and

difficult t3 asorzsciats how,

undar such circumstanczs, c ertain o©os
thz judoamzonta of Jathak, C.J., and Chet Yam

nan b2 read torn out

. r 1 [N SNPEN
af sonbteyo and nroen g .

ervatli-ns made

Thakur,

LT

T
that tha imauaned ad-hoc assints nis

in

{
ey

ssrvice to found an arquent that the dacision can be

read as layin, douwn that even thaugh there m

clegar violation of a statutory smactmsnt ur

N
RPN D

decision.in the making of an a<-huc assointment or that

aven if sdch aznointmont is made withoutb doe
valid and rtel:zvant
similarly situate,

artici~s 14 and 16. It wuould natb D2 out of

mcatisn also that in viwew of tne daclsion in

]

have to be read
@2l as canlarmaily to ths las dzclarad in

4]

. In the present ca~g, the authority of Vol U
fualily anniias, {

tha Himachal Pradesh fladical Ca ls7e, now Xnowun as

Gandhi Medical Collegs was »Jn Ly tha atat» Gaysrn

(e
=
3
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Y., Bhargagaz at tac r ozlesant

analicahle alike

In this rzaortid case »f V.d{, Tharg

T:nard

“hara wiuld 93 no iafringouent of

as coanfinsd 9 the facts af that cass

Indira

ment at

to all

case, ¢ zrtain observatl ns made in Rhoil's case will

to

nlace ©to
~.P.Bayanoa

LL.R Rovansal's

a8 .
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and Hand 3% She Dapastnnt af Phacaaszicny
fhe second ri.snondent was holding thoe sub-lantlvs post of
Frofaescor and Head uof the Department of the Preventive and

Jocial “ladicime in th2z colleg

{u

. Or. 1.0, Mehrotra, Dirvootor
3f M.dical Zducaticn-gcum-Jrincisa. f thz collegs sauoht

volintary retir:ment and retir.d on 3.2.71543

-

D>. Bharcava was serving :n deputation as Prafzssor of

Pharmacalogy in Libya. Th: second rzssooncdent was, tharzaforo,

-~
T
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anitailnt=d to officiate as th

[

Dirz2ctor and 2rincipal of the

college on a temporary and ad hoco b2sis by the notification
dt, 6.8.1983; Dr. 3nhargava on r=-J4tn from abr:zad made
rguonst to tho authoritiues for joining 23s Jrofsssor and

:d Nis

H:ad of thz2 Departmoert of Pharmacalooy and advanc:
4

claim for being considerad by s:loction in that nast of Princina
)

of th= said coilega. Or. %haroava, thuorefors, filed tha
srit Potition oaraying far varlods rooliafs, 2vaen cancelling

the apaointment of rasaondent NO.2 and to fill up the said
nast on the basis of =marit-cuam-seniosri®ty. In para-46 in the

rznorted case, it Is ob=sserved, "Adhoc alnointments, the

Jztition=r has a lenitimate cilaim to be considarzd for
ad hoc anjlaintasnt on risunption of Jduty., H: satisfied all
the eligibility conditions for aspointmaznt to' the post of

Princinal, if those conditi.pms annlied.? In ¢he prasent case

f=rY

the apnalicant is a Pool Officer in the same hosiita: and

=) [

his cas= was duly racdmmend=d by the Head of th.. Scoartn.at

P
s




Or. Brahm FPraxash, while the case of

was "3t rucommendzd by the Head of th ODzpartment,

Dr. Zrahm “rakash. Th:2 learned counzel for

=

rzsacndent No,2 nlacud rsilancs on a

ceTtif oot niven

by Jr. Srahm “racash, but givin- certificate wiil not

recommzndatinn
be egiivalent to /to an Authority., C

be obtainmed for various reasons, bhat

is only faor a particular ajoointment,

ertifrcaic may

the recomrandation

Th. rscommendatory

lettzer is abt Annsxwre-L whicn cl:ariy snows that the
rec:mmendatl :p 13 for the nost of fAssistant

t
U
3
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and in his own words, "I strongly racomm:nd his case to

hecoma a teacher researcn waork:r and

®
O

clinicran in our

Institution as an Assistant Profzgssar,t

L
.

Thz 1:arnad cosnssl for the apalicant argued that the

anpointment af resaondent No.” has been made totaily

ignaring theg arovisions of the Rscraitment Rui:xs and also

against the principlas of natural justice in 2 malafide

manner. Ihe unseemly hasta shoun by

tho b 3ndents in

andointing therszsiandent N:.2 and the rzsoondents only

1.
9

ct

a

~
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Lozt

. . } n
al’piicant was raceivsd latnor 7
4 15

which attracts fArticl:s 1 )
so respondent N-o,2 has o=en aq»aoin

o

argdad that the r:saondents nzver ad

ing in their resly that since tha anilication of ths

of rzsscndent Mo.2,

of th: Constitution,

244 it is amnhatically

rre

nor they gave any cut-off dats for anslying for ths

said oost of 4ssistant ‘rofzszor and

the vary

H
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orocess of agoeintinant cof rissondent No,2 has been
ad2ated in a sscr:t manner. In fact tha azlaintment

2f resaandent Nu.?2 has b3en nrecess 2 much earviisr when
anathar Dr. 59.5.

V. 3ingnh has gone to Lucknow ri:dical

Coll=ge. He retdrnad after thrze months and sO

m

subseglently that nrocessing has baon ftaken account of
in giving appointment in the vacancy caus=d by Or.raul.
“an cansidsration of the applicant in this vacancy is

Fal

of natural
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ar itrary and alsc against the o
justice. D0 oartmental file has ueen szen r zharding the

stocessing of tha resnondent Ws.2 fir aoooir tment on

ad hac hasis. e have no reason tz doubt that the

arocedur: adoptasd for ad hoc alpaintmant of respondent

M5,2 cannat be said to be a just. The raferenre to
the case of Antulay-AIR 1333 5C . .F1 wih=oe the

Yon'bls Su-vreme Court held that no court can :nlarre its

juris diction, cannot be aanlied in the prosznt case.

Th:re is inequality in tr:ating thsz apnlicant as well
as the rasoondent No,2,
14a. The lsarned counsel for rasoondent N:.2 argued

that the appointment of rasagndent No,2 has been

made in a vacancy raserved for 3C only on ad n3C basis
and the arocessing for r:oular asscictiment on the
vacancy cauzed by Or. Padl has bean undsrtaken Dy tne
ficiagl © snondents., This will noc justify an any

groand the aspointment,otheruise arbitrary,of rzsionint

Fo.2. Jtenm it is admittad to offclal rosaondents that
{
&
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2s Jell as rospandent N3.7 Jossass egual
GJal.fications, then r-spondent No,” cann.t have a

march in a clendzstine manner av:r the aspiicant by ign-ring
the corsideration of the aovlicant on merits vis—a-vis

rusnondent Na,?2
1. The learns@ counsel for the resinndants furthoarp
arguged that in the inter:st of ch: institsti-n, the -ost

shodld not b2 kept vacant, but alr.ady it is on rscord that

1

when one Or,5.N, Singh ha gana to Luckn:-u, tha p-st ramained
g s ’
infilled for a azrizd of thnroce months till Dr. S.W. 5ingn

ratarned and joined the post in the hossital.

2. In view of the abovs facts and discussion, the

'

@dscicaticn 1s a lowed., The ad "uC asonintment of

rasicndant No.,2 is quashed and setaside. The resnondents
shall not rensu the tarm of aspointmont of rasaondent N L2,
The official resoondent sinall, if thers is any emerg -noy
aof filling up the nost of 4ssistant Jrafzssor of

v2uTosdrgery oan ad-hoc basis, consider the apnalicant and

r:spondent No.,” as well as ail other eligible gualifia

[GR

the ad-iac
aersaons  kaeaing in mind that/service r ondared by

resaondent No,? shall notcount as anacdditional

gual ification in that s

0

-
-n

Lactin, Thz ad-hoc apnointnent

rosoondent No.2 shall c:ase adtcmatically. In the

circumstances, the parties shall bear th2ir own custs.
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