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JUDGEMENT

(DSLIVERZD BY SHRI J.P. SHARMA, HON'BLE MEMBER (J)

The apnlicant, UDB in the Cabinet Secretariat was
removed by the orde; dt, 3.56.19387 passed by the disciplinary
authority and the apnpeal against the same was rejectazd Ey
" the order dt. 6.10.1337 on the basis of-departmental
enquiry proceedings under Section 14 of the CCS (CCA) Rules, 196L
The applicant has DreFerred a review, jatitiOn‘ﬁo the

President dt. 2.5.1990 and till the date of filing this

application on 13.5.1991, the said review setition has not




.as: LDE on 15.13.1971'in the Cabinet Secretariat and was

Daen disposad of, However, it anpears to have besn

disposed of on 26.7.1931 under Rule 29 of the CCS (cca)sw

Rules, 1965 and that taoAhas been reject:d. The applicant

is aggrieved against thsse orders and filed this apalication
under Section 19 of the Administrative Tribunals Act, 1985
for quashing the impugned orders dt. 3.6.1387 and 6.10.1J87
with the furthsr declaration that the apnlicant be exonerated
of the charges lesvellsd against him vide memo dt. 11.2.1986
and reinstated in the service with retrcspectiVerefcht
from the date he was removsd, with all consesquential

benefits of pay and allowanc2s, seniority and sromotion etc.
24 The facts of thas cass are that the apolicantrjoinad

promoted as UDC in the year 1978, During the ysar 1385-86,

the applican?}due to certain family aroblems}uent .on leave,
\ i

firom Aucust, 1385. Hz sent the apnlication for grant of

lsave. The applicant was not granted the leave for

abserce, but discislinary proceedings were initliataod

against him under Section 14 of the CCS (CCA) Rulss, 1965 and

a memo was served on him on 11.0W.1986, The applicant was

served with a memo of chargesheet dt. 11.2.1986 which has

only one article of charge that the applicant during theperiod
Fearuary, ‘

;Augz;1985 tolﬁQBG remained unau}horisedly and willfully

absent from duty w.e.f. 12,8.1985 till date and did not

renort for duty in spite of dirsctions issued in September,

Octobsr, Deczambear, 1985 and January, 1386. As such, his

above conduct sxhibited lack of devotion to duty and also
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shows conduct unbscoming of a‘Govennmant Servant and
contravened Rule 3(1) (i) and (iii) of the CCS (Conducf)
Rules, 1964. Howsvar, ther sspondents in their reply have
stated that th2 sscond dgpartmer tal enquiry was also
ordercd against the apnlicant for his unauthorised and
willfull absence from duty w.e,f, 8.4.1986, and in spite of
memas dt. April, May, Jine and Santembar, 1986, the
applicant failsd to producs medical certificate in suaport
of claim of absence from duty on medical grounds. This
chargesheet for second snquiry was issued on 3.1d.1986 with

S5 the charge that the applicant while functioning as UDC

in the R & I-II of the Central Secretariat, New Delhi

during the year 1986 unauthorisedly and willfully absénted

himself from duty w.e.f. 8.4.1986 till date and did not

resort for duty NOT gupmitted a medical certificate and so
by his conduct, he has shoun lack of devotion to ddty
X and also shown conduct unbecoming of a Government Servant
and tHereby contrayened Rule 3(1) (i) and (iii) of
CCS (conpucT) Rules, 1964. The apnlicant was éuspended
wea,f. i2.9.1986 and Shri 5.P. Chibbar was apoointed .
=nquiry Officer by the order dt. '3.12.1986., It Was the
second 2nquiry in which the aoolicanﬁ)after service of
the chargesheet dt. 5.10.1986/pleaded Quilty to the charge
" ih the Follouing‘manﬁer i-
"I have read the charge and nlead unaquivocally
and unconditionally Quilty to the charée on 14.4.1387," '
On the basis of this admission of guilt by the applicant, £he

Enquiry Officer rscorded the proceedings of the Qui%¥




applicant {Anrexure-VIII). g, the basis of Fiiﬁngvof this,v
guilt by the Enquiry DFFicér, the disciplinary authority
passzd the order of rzmoval from service dt. 3.6.1987
(A nnexure-II). Tha.disciplirary authority bb;erved that,
“Shri N.K.Bithar plsadad guilty in.the charge unconditionally
and 4nequivocally, the under-signed is of the opinion that
the charge levelled acainst him has bzen fully &stablished.“
The disciylinary authority imposad thepunishment of
removal from service from the date of issue of the
¢ order, i.e., 3.6.1937. The appellate authority by the

order dt. 6.10.1337 observad, "He is habitual of ébsenting

W without prior intihation and has been warn:d and punished
many a time for those defaults, s0 thers is no reason to
interfers with the order passed by the disciplinary authority
and in excise of power of Rule 27 (2)(i) of CCS(CCA) Rules,

il
the appeal was dismissed.

ot Jiy it The applicant has assailad thuse. orders on a number

of grounds., Firstly, it is said that the report of the

Enquiry Officsr was not suonlied to him; no legal evidence

on rzcord against the appiiﬁant exdlained admission of his

guilt which was made at the instance of the Enquiry Officer;

that the penalty of removal from service is a sevéfe and the
order passed by both disciplinary authority as Qeil as appelliate
authority are non-speaking opders which go to show that

none of them havs annli=d their mindsjudicially on the rasport of

the Lnquiry Officer,




4. The rzsaondents contested the application and it is
stated that the petitioner was rightly held gJilty an his ouwn
admission of guilt by the‘Enquiry Officer and thers is
suFFicient gvidence on racord to justify the conclusion of
giilt of the applicant. However, it is admktted in para-9

of the countar that as per procedure pravalent then, copy of

’ {

the enquiry report uc@*%ﬁpt to the petitioner alonguwith the

final orders of the authority. Thus, report of the Enquiry
Officer was not given to the apnlicant b;Foréruassing the
punishment order. The disciplinary authority and the apnellate

authority have passed the reascnzsd order basing their

\/ 1
decision on the admission of the guilt by the applicant.
5. We have heard the learnaed counsel of the parties at
length and have gone through the racord of the case.
In fact, the chargzs against the apnlicant are divided into
- : 3 :
two separate heads. In the first dapartmental enquiry, it
\1 .

was the period of absence from Aucgust, 1985 till February, 1986,

¥

and in the sacond departmental enquiry, it was the absence

from duty from Rpril, 1986 onwards. In fact the applicant

last attendsd the office in Aunust, 1985 and thersafter sent
applicationstfor grant of leave for certain per;ods. it
uas.on 11.2.1986 that he was served with the chargesheet and
the second chargesheet was served on him on 8.10.1986. In
fact both the chargeshzets covered different nzriods.
However, what haopened to the first chargesheet is not knouwn
as the annlicant had only been suspended from duty

on 12.9.1386. It is not known as to when this suspension was




“revoked. In any case, wz do not think it propsr to go into
the merits of the procsdure adoptad in the enquiry
proceedings. It is sufficient to say that the applicant
has pleaded guilty to thas charge, but at the same time,
the Bnquiry Officer in ths enquiry'reuort dt. 30.4,1987
(Annexqre-IXj obser;ed,that the apnlicant was sending
apolications for leave, but unaccompanied by medical
certificates., This report of the Enquiry Officer was
necessary to be furnished to the apnlicant to make
effective representation against the same., The Hon'ble
Supreme Court in the case of UOI Vs, Noﬁammed Ramjan Khan,
reported in 1991 (1) 'SLI 196 sgreaing uith the Full Bereh
Judgemznt in Prem Nath K.Sharma's case, 1388 (3) SLJ 449 CAT
that whenever an enquiry has been conductsd by Enqdiry
Officer who has submitted the resort to the disciplinary
authority holding delinquent guilty of ﬁhe charg=s, the
delinquent official is entitled to a copy of such a report
and make a repr:sentation against it even after the
amendment of Article 311(ii). Non Furnishiﬁg of the copy
is vioclation of rules of natural justics. Thus, non=-supply
of thEICODy af the Enqﬁiry‘JFfiCer's report before passing
the punishment order is fatal bacause the applicant
could not make effectivg reprzsentation on the findinags
arrived at bafore tre disciplinary authority. In the
oresent case, it is éll the more necessary because the

applicant in this application has stated an important

..‘7...:'




matter'tﬁat he made the admission of thé gailtoat: Lo instancel
‘of the £nquiry Officer. The proceedings of 24,.12.1386

(A nnexure-VIII) also to some extent refer to this fact

where the Enquiry Officer has dirsected to przpare a statement

of defence pointing out also towards the mercy a:beal,

B. Thus in the present case, non furnishing of the copy

of the Enquiry Officer's report (Annexurs-IX) go:s to the very

root of the cass and the procedure adoptad by the disciplinary

authority in passing ths punishment order becomes irregular

and illegal,

s - The learned counsel for the reSpondents.argJed mainly

on the point of limitation. It is stated that in fact the

orders challengsd in the case are the orders of June and

October,'1987 passad by the disciplinary and the appellate

authority while the pr:sent apnlication has been filed in

Nay; 1991, UWe have considerasd this matter. The applicant

has preferrad a revision petition undar Rule 23 of the

CCs (CCA) Rules, 1365. This revieion was orefarrsd by the

apolicant on 2.5.1330, Hﬁuaver, this revision was preferred

much after limitation, but this has been admitted and also

has been rejected by the order dt. 26.7,1991, copy of which has
| i

been annexed by the respondents to their counter As Annexure R-2.

In view of Dr.5.5.R=thore Vs. State of M.P,, renorted in AIR 1990

SC p-10, the limitation will start rudning only from the date
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of this order dt. 26.7.19331. So it cannot be said that the

prasent application is not within time.

8, Since we are remanding fhis cass, S0 we deem it proper
to remand it for fresh enquiry because the applicant has

taken a ;Decific plza that the admission of the guilt made %
by him was under pressure from the &nquiry Officer. Normallyy
the position as it was bsfore the suonly of the Enquiry Officer
report would have beenr :stored, but taking extra precaution
and giving Fu}lest opoortunity to the applicant to defend
himself, we feel that in order to give Fullest benefit of the
principles of natural justice, the applicant should be

given fullest opportunity to defend himself and after filing

a statemznt of reply to the charges levelled against him,

the department shall proceed in the dspartmental

proczedings according to the extant rules. The apnlicant
should be furnished a copy of the Enquiry Officer's report
necessarily before passing any final order, if

oocasion arises by the disciplinary authority.

9, In view of the above discussion, we are of the

opinion that the punishment orders dt. 3.6.1987, 6.10.1387

and the order pass=d in reyision, though not specifically
At

assailed, as,ﬁas been passed after filing of the OA

..09‘0 .‘.
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dt. 26.7.19J1 are quashed. The applicant shall be « = = .

5 " =

reinstatsed in servics at the same §%§ge4és Aé‘;as on
12.9.1386 and the =nquiry proczedings SH;ll be'starteﬁ'afrssh
against him, Thz r2soondents shall be ;ree to start the

fresh enquiry proczedinns against the appiicant on'the

same article of charges within thrse moéths from the q;te

of recgiot of this order and conclude the same as early as
possible. The period of sdsnension as well as the period

from the date of ramoval of service from thedate of imougned
order dt. 3.6.1987 shall also be conglidered by the .
disciplinary authority while nassing the final order in

the above enquiry proceedinos. In the circumstancas, the

parties shall bear their own costs.
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(J.p. SHARMA) ' 7 (D- . CHAKRAVOR YS%”/M/
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