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1015/90- Dat^ of decision^ ^ H
u Member (AlHon ble Smt. Lakshmi owaminathany Member (j)
Shri Plahabir Singh (Const .No,801 /N),
son of Late Const, Sh, Danpat Singh,
residert of Village Chatana,
P.O. Mahra, Distt^ Sonspat,
Haryana. - ,,, Applicant,

(Advocate by Shri N, Safaya)

uersus«

1, Union of India,
Through Secretary,
Ministry of Home Affairs,
North Block, Nau Delhi,

2, Commissioner of Police,
Police Headquarters,
I.P, Estate,
New Delhi.

3, Addl. Commissioner of Polics,
Police Headquarters,
I.P, Estate, Neu Delhi,

4, Addl, Dy, Commissioner of Police,
North Distt, (Civ/il Line),
Delhi.

5, Shri Surjeet Singh, Inspector,
Enquiry Officer (D.E, Cell),
PHQ, I,Pe Estate,

/ Neu Delhi,

(Advocate by Shri Jog Singh)

0_R_D__E__R

/ Hon'ble Smt, Lakshmi Suaminathan, Member (3)_7

The, applj.cent has filed this application under

Section 19 of the Adrninistratius Tribunals Act, 1985, pra^^dng

that the Tribunal may quash and set aside (i) the findings

of tha 0Bparfc[n3ntal inquiry conduntsrJ by rsspondsnt Nco5

(Ann,Q), (ii) ths order of disraicsal dated 15 ^5 {Pp.v\ -

and the Appaliate arxj Revision Orders riatad 15ell 839 and
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25.3^190, raspsctivaly (%in;P';82 and K) upholding the dismissal order

and (lii) that the applicant should bs deisasd to bs in servics

without any break with all consequantial banefits ie3e pay

r.salary and continuity of ssruicse

/

2® The applicant was appointed as a Constable in Dalhi

Police on 2»2'*1932o A ds^axtinsntal anquiry uias institutsd against

him In which he uas diargsd

'^That uJhJ.l8 posted at P,S, Samai Pur Badli, North District

took Rs 50Q/—from one Sabeer s/o Bozak P/o Teachers

Colony near 5,8,IsSaraai Pur Bad-lij Dalhij who allegedly

raped a womanj for not taldng any legal action against

him and that you failed to inforns your Senior Dfficers

about the said incident* Subssqiiently AeC«F»IeR© No'»92

dated 24';#,-ig88 U/s 376 IPC Police Station, Satnai Pur

Badli was registered on the statement of the prosecution

named Sunitsf^V

It was alleged that these acts amount to grave misconduct
/9 ^ ^

unbecondng of a Police Officer which rendered^liable for

punishment under section 21 of the X>elhi Police Act,1978# Ths

I
list of witnesses by which the allegations were sau^t to be

proved were (l) Flohd, Gulzar (2) • .Sabeer (3) Srat.Sunita

(4) Inspector Rati Ram and ^5) Posting clerk of A5IP Branch/

North'. The list of documents enclosed with the charge contained

the copy of the statenent of (1), Wd® G-ulsa® (2) Shsi, Sabeer

^ (3) Stnita 'and &py of T^I.'Rs'; "" " -



3v The Enquiry Officer, Respondent No»5 fomd that on

the basis of the ewidence before him, the charge framed against

the defaulter was proved, Subsequ6?itly, the Disciplinary Authority

passed the in^ugned order dismissing him from service uhich was

confirmed by the Appellate and newisicn authorities.

The main groLnd taken by the learned counsel for

the applicant, Shri N,3afaya, is that the Departmental Enquiry

proceedings has been held in total violation of the principles

of natural justice, ^aa ccntsntiari is that the applicant was

not afforded any opportunity to cross exanine the prosecution

witnesses and in tm Departmental Enquiry reliance had been

placed upon the statemcBnts of ifitneases taken at ttia

preliminary enquiry (P,E,), Shri Safaya submits that

Rules 15(iii) and 15(iii) of the Delhi Police (Pmishment

and Appeal) Rules, 1980 uh3.ch allou the stateraente recordad

in the preliminary enquiry to be introduced in the

departmental enquiry but on which the applicait could not

avail his light of cress examining the witnesses ara

«iol®tiue of the principles of natural justice, and Articles

14, IS and 311 of the Constitution, Relying on the

judgments of the Supreme Court in State of Mysore y/a

Shivabasaooa /"aIR 1963 SC 375 J, 3_dLra>n WaidM

y/s Ihiversity of flysore and Ors (1979) Kar.High Court page 699

• 0
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V/s U.O,I« &or;? ^CAT in TP, Nq,4q4/66

deea.ded on 2<sf'i'\9Bl J, counsel submits that the reliencs of

statements of witnesses recorded in the absence of the party
fUm

diarged snd not affording/an opportunity for cross examination

uitiates. She enquiry® According to him, the principles of

natural justice, have to be ;sead-'into Rule 16{iii) and if

at all, only the DiscipMnary Authority can be permitted to

bring on record any statement of ujitnasses of persons who

csannot be procured without undue delay in the Departnental

Enquiry | in any case, the Enquiry Officer oannot be

empouiSred to dispense with the production of tha witnesses

in the Departmental enquiry. The learned counsel for the

applicant also relies on a recent decision of the Tribunal

in Raiindra Prasad U/s JLJ»0,I,. and others (1994) ATC \/ol.26

page 698#

The second ground taken by the applicant is that the

Appellate Authority did not give hira a personal heaPing^ 'Jills

disposing of his appeal (See Ram Chander U/s UOI & 0rs(l985)

ATR (Uol«2) page 252 J

6 . Ths third ground on which tha applicant relies is that

he had applied to the Enquiry t^fiqer to produce certain

defence witnesses and documents inclLriingjithe application
/

listed iffi para 8 of Cpage 99;of the paper book) which

was the complaint made against SmteSunita, which were not

summoned during the Ospartmental enquiry, causing him prajudics.
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tie Respondahte, in their raply, have staled that dBapits

the beat efforts made by the Enquiry Officer to summon Sh.Gulzar
. _ ^ thslr evidenceand ant, Sunita, thsy could not be producad or/recordsd during

the Cfepartmental enquiry proceeding as they ujers not traceablsji

Their eariiar statenents recorded by Inspector Rati Ram,3H0,

Samaipur Badli during the preliminary enquiry were brought on.

record of Departmental enquiry by the Enquiry Officer as per

the provisions of Rule 15(iii) of the Delhi Police (Punishroanfc

and Appeal) Rules, igeo. According to Mr, 3og Singh, learned counsel,

thsir statsmenta had been duly attested by Rati Ram, Inspector

which statements proved the mis conduct of the applicant. They

^ have submitted that biased on these statements uihich uers before
the Enquiry Officer, he had found the charges framed against the

applicait tuera fully proved. Respondents submit that the

procedure follcRjed in the Departmental Enquiry uas in accordance

with Rules IsCiii) and IS(iii) of the Delhi Police(Punishment

and Appeal) Rules, 1980 and the principle of natural justice

have bi»n complied with'ina^^mach as the applicant was afforded

ths

an opportunity to cross exafiiina / prosecution uitnossas produced

in the Departmental Enquiry, Hence they have submitted that the

application deserves to be disinissed.

B, Wb have heard the learned counsel for both the parties and

perused ths records and plsad.xngs» In the DBpartraental Enquiry

procesding, thrss prosecution witnesses and 9 defence witnesses

had been examined by the Enquiry Officer (P.W, 9 appearing below

D»liJ. 8 on page 52 appears to be a mistake for DU 9)»

Tha statements of Shri Gulzar and Sh.Sabesr recorded cn

25,4,1988 and of Srat,Sun5.ta on 8,5,1988 have been recorded by
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PW-2 3hr.i. Rati Raaij Inspector^in the absenca of the

applicant. On cross sxaniLnation th.tei^witnQsses had stated

that tha name of ths defsuiter did not appear in the

FIR 92/1988 rscorded on the statemsnt of Smt»3unita

on 23«4.lg88,Smt,3unita had mentionsd ths defaulters nama

in statement of 8»5*1988, although a he racognised I'lahabir Singh

on 23,4.1988 and told him he had gone to the spot, This

witness houevsr, say«3 that he could nd:say whether he

rscorded sv/ report in thcj daily diary on 22,4,1988 ,

According to tha statement of Sint.Sunita the applicant

took R3 5QQ/"from the attaches of Sabser end fis 1o/ fro,-a

her pursa". Sines PW 2 Sabssr was rsported to ba in Tihar

3ailj his statement was racorded after obtaining necaa^ary

oi"dErs from the .'^ddl,Session 3udgSj Oalhi and giuan as PeW, 3,

P«tiJ# 3 states that the applicant has taken Fs 500/-from

his attaches: in his room but he had not trold anything

about extorting of money to Gulzar, In the statsinant thera ~

is also no s^ontion that the applicant took money froris the

purse of any uofnan in his prasencs. From perusal of the Os-

seport
partmsntai-.. Enquiry/lt is seen that thrae of tha defence

uitnsssss,namely Dtife3s,4 and 7 luho iijars all policE nffioials

have stated that there was no complaint of extortion oF money

therafore,
hy any police officer. To sum up^/wa find that Enquiry

Officer himi-iBlf states that the statement of PW 2,,Sabeer^does

not inspire confidence^ Smt.Sunita and Gulzar uers net producsd



33 witnesses in the Oepartinenfeal Enquiry and only thair statemeits

recorded earlier in the P.E» nusra producsd on Dapartmsntal

Enquiry file on which the defaulter could not cross examine

these PUfe, and he had tried to explain the statsinenta of official

OUs regarding no cornplaint of extortim of money by applicant,

/

1Qs In tte aboye cirsumstaicQs, ue find that the findings of

the anquiry officer and disciplinary authority are paruarse and

the enquiry has been held in violation of thes principlas of

natural justice C^bb UOI. v.V.Pagma Nanda (AIR 1989 SC 1185 ) J
I

In this case, apart from the statsnents of the Plife recorded

behind the back of .the defaulter, there was no other avidenca on

reiS33?d .: that the applicant had taken Rs 50D/-f rom Sab38r which

was the allagation made against him, Ufe ase of the vietn, that

such statSRBnts may be brought on record in the Departmental

file under rule 15{iii) of the Dalhi Police(Pur)ishraant and

^^peal) Rules and relied upon provided the conditions mentioned

therein are fulfilled and also tiien there is some other euidsncs

to substantiata the diarges® UJe hays no doubt that in the

nircutn3tanc33 of the case, the denial of raasonabla opportunity
has eai-aed

to cross examine the PWsprejudiGS to the diarged officials

Ufa are auiars of the judgment in U.O.I, U.Parata Nanda / AIR 1989 3^1185,7

in uihieh the St^retne Court has unequiyocally stated that

n

the jurisdiction rf tha Tribunal to interfere with the

Disisiplinary matter or punishment cannot bs equated with an

appellate jurisdiction.'* However, since we find that the conclusions

of the Enquiry Officer aid the Disciplinary Authority ara

n ot based on any evidence, they are perverse
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alsoand arbitrary, and the enquiry has/not baon held in acoordanoe

ulUi tha prlndplas of natural justice, it is irflolative of tha

provisicna of Articles 14, 15 and 311 of the Conatitution. The

punishmant order dated 15.6.1369, therefore, deaeruea to be

quashed and set. aside,

11, The appellate order dated 16.11.1989^ after narrating
the facts in para 1 and 2, is issued in cryptic language

without giving any reasons uhatsoetrer for disroissing the

appeal, as required under Rule 25(2) of the Delhi PoJice

(Punishment and Appeal) Rules. The Supreme Court in Rafii

Z"aTR 1982 (2) SC 252j has held -

" that reiasoned dedsions by Tribunals, such as

the Railway Board in the present case, ujin

premote pubHc confidence in the administrative

pODcess. objective consideration is possible '

only if the delinquent servant is heard and given

a chjance to satisfy the authority regarding tha

final orders that may bs passed. In his appeal

consideration of fair play and justice also require

that such a personal hearing should be given."

Therefore, since the Appellate Order has neither given any reasons

which indicate application of mind by the competent authority, nor

. ^ also18 it in accordance with the Rules, this order i^liable to be

quashed and set aside. In the circumstencss, the revision order

^ dated 26.3,1990 cannot also stand.



12i» For the reasone given above, we quash md set aside

the punishment, appellate and reuisim orders passed by

respondents dated 1S,6.1989, 16*11,1989 and 26,3.1590 •)

respectively. Respondents are directed to reinstate the

applicant uithin three months from the date of receipt of

a copy of this judgment udth all consequential benefits.

There will be no order as to e»sts.

(Lskshrai SwamlnathanT" (S«R, Adige)
Member (D) Flsrober (A)


