IN THE CENTRAL ADMINIS TRATIVE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI
Fede
Qi <A N‘i %013/% Datg qf decision.d (- 9 “'g( Z/
8 R, Adige, Member {A2 -
Hon'ble 3mt. Lakshmi Swaminathan, Member (3)

Shri Mahabir Singh (Const.No.801/N),

son of Late Const, Sh. uanpat Slngh
residert of Village Chatana,

P.C. Mahra, Distt, Sonopat

Haryana, eee Applicanta

(Advocate by Shri N. Safaya)
versus$

1« Union of India,
Through Secretary,
Ministry of Home Affairs,
North Block, Nesw Delhi,

2, Commissioner of Police,
Police Headguarters,
I.P, Estatse,

New Belhi,

3, Addl. Commissioner of Police,
Police Headquarters, .
I.P, Estate, New Delhi,

4, Addl, Dy, Commissioner of Police,
North Distt. (Civil Line),
Delhlo

5. Shrl Surjeet Singh, Inspector,
Enquiry Officer (D.E. Cell),
PHQ, I,P. Estate,

NQU Delhia

(Advocate by Shri Jog Singh)

0 R D_ER
/[ Hon'ble Smte. Lakshmi Swaminathan, Memter (J)_7
Tie applicent has filsd this application under

section 19 of the Administrative Tribunals Aci, 1985, praving
\’\.
that the Tribunel may quash ond set aside {§) the Tindings

of the Deparimental Enguirty conductad by respondent No'gS

(AwiaNY, {31} the onder of dismissal dated 1565e39(Ann°55;~—

and the Apncllate ard Revision Opders dated 15,1139 and
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26,3580, respectively (Awn,Fh82 and K) upholding the dismissal erder
and (1ii) that the applicant should bs deemad tn be in servies
without any break with all consequential banefits i.2, pay

-zalary and continuity of ssrvice,
/

24 The applicant was appeinted as 2 Conmstable in Delhi .

Police on 242%1982¢ A departtimental enquirvaas insﬁituted against

him in which he was charged =

MThat while posted at PeS, Samal Pur Badli, North District
took Rs 500/-from one Sabeer S/o Rozak R/o Teachers
Colony near SeB.I.Samal Purn Badli, Delhi, who allegedly
Tapad a'woman5 for not taldng any legal action against
-him and thet you failed to irfomm your Serdor Officers
about the sald incidents Subseguently AeCeFal.Rs NooG2 R -
dated 2444,1988 Ufs 376 IPC Police Station, Samai Pur
Badli was registered on the statement of the presecution
named Surd ta'eM
It was alleged that these acts amount to grave misconduct
: N
unbecoming of a Police Officer which rendered, liable for
punishment under section 21 of the Delhi Police Act,1978, The
list of mitneéses by which the allegetions were saught to be
proved were {1) Mohde Gulzar {2) She Sabeer (3) Smt.Sunita
(4) Inspector Rati Rem and {5) Posting clerk of ASIP 8ranch/ /.
North, The list of documents enclosed with the charge contained
the copy of the statement of (4).. fohd, Gulzaz (2) Shri Sabeer
_ (3) Smt. Sunite and €4) Copy of FoloRe’ {

e
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3ig' The Enquiry Of ficer, Respondent NoeS found that on
the basis of the evidence before him, the charce framed against
the defaulter was proved, Subsequently, the Disciplinary Authority

passed the impucned order diemissing him from service which uas

confirmed by the Appellate and favision authorities,

4, Tha main ground taken by the learned counsel for
the applicant, éhri N.;S'afaya, is that the Départmen'hal Enquiry
proceedings has besn held in totél violation of the principles
of natural justice, His contention is that the applicant was

not afforded any opportunity to cross exanine the presecution

witnesses and in the Departmental Enquirty reliance had baen
placed uwon the statements of Witnessses taksn at the
preliminary enquiry (Pefa)s Shxi Safaya submits that
Rules 15{iii) and 15(iii) of the Delhi Police (Punishment
and fppeal) Rules, 1380 which allow the statements recotded

in the preliminary enquiry to be introduced in the

departmental enquiry but on which the applicant could not
avail his right of cross examining the witnesseg ars

violative of the principles of natural justice, and Articles
14y 16 and 311 of the Constitution, Relving on the
judgments of the Suprems Court in Stats of Mvsore V/g

Shivabasapne / AIR 1963 SC 375 _/, 3Jatram Naidw

¥/s University of Mysore and Ors /5LI (1979) Kar,High Goust page 699 _/,
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L U/s UeQele & Ors /[ CAT in TA No'ednd/86

decided on 2,1%1987 _/, counsel submits that the relicnce of

statemente of witnesses recorded in the absence of the party
Km

charged and not affordinglén opportunity fol cross examination

vitiates. The enquirye According to him, the prinmciples of

- natural justice. have to be zsad 'inte Rule 16{311i) and if

at all, ohly the Diseipiinary Autﬁority can be permitted to
bring on record any statément of witnesses of persons who
carnot be procured without undue delay in the Ogpartmental
Enguiry 3 in any casé, the Enguiry Officer caﬁnqp be
empougred to dispense with the production of the uitnesses
in the Departmental enquiry, The leammed counsel for the
applicant alsc relies on a recent decision of the Tribunal

in Rajindre Prasaed V/e U.0.I, and others {1994) ATC Vol.26

page 698,

5. The second ground taken by the epplicent is that the
Appellate Authority did not give him a personal hea®ing, whils
dispasing of his appeal (Ses Ram Chander Y/e UOI & Ore(1986)

ATR (VoleZ) page 252 _/

6o The third ground on uhich the gpplicant relies is that

he had epplied to the Enquiry Officer to preduce certain

defence witnesses and documents including,the application
; ' ! !

listed in para 8 of fnn,& {page 99 of the paper book) which

was the compleint made against Smt,Sunita, which uere not

sumnoned diring the Departmental enquiry, causing him prajudice.
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o, fha Respondsints, in their *2ply, have stated that daspite
the best efforts made -by the Enquiry Officer to summen She Gulzar
o their evidenece
and Smt, Sunita, they could not be preduced or/eecorded during
thé‘DEpartmental enquiry proceeding as they were not traceable s
Their earlisr statements recorded by Inspector Rati Ram,SHO,
Samaipur Badli during the praliminazy enquiry were brought on
rs;ord of Dspartmsntal enquity by the Enquiry‘oéficef as per
the provisions af Rule 15{iii) of'tha Dalhi Police(Puﬁishmant
and Appsa;)lﬁules, 1980 Acqbrding to Mre Jog Singh, lsarnad counsel ,
their statements had been duly attested by Rati-ﬂam, Inspector
which statements proved the ﬁiSBUnduct of the applicant, They
have submitted that based on these statements which were before
the Enqﬁiry foiﬁer, he had found the charges framed against the
applicant were fully proved. Respondents submit that the

procedure followed in the Departmental Enquity wes in accordance

with Rules 15(11i) and 16(iii) of the D2lhi Police(Punishment

and Appeal) Rules, 1980 and the principle of natural justies

have besn complied with'inasmmch  as the applicant wes afforded
. ' the

an apporttunity to cross examine { prosecution witnesses producad

in the Departmental Enquiry, Hencé they have submitted that the

application deserves to be dismissed,

8, We have heard the leamed counsel for both the parties and
perusad the records end pleadings. In the Departmental Enquiry
ﬁrocesding, three prosecution witnesses and 9 dsfence witnesses
had been exawinad by the Enquiry Officer (p.m. 9 appearing beloml

D.W; 8 on page 52 appears to be a mistake for DY 9).

g.;' The statements of Shri Gulzar and 3h,Sabeer recorded on

2544,1988 and of Smt.Sunita on 845+1998 have been recorded by




PW-2 Bhri Rati Ram, Inépectaﬁ,in the absence of the

applicante Un cross examination thksﬁ@itnesses had stated

that the name of the defeaultez did not appear ip the

FIR 92/1988 recorded on the statement of Smbt.3unita

on 234441988, Smt.Sunita had mentioned the defaulters nama

in statement of 85,1988, although she recognised Mahabir Singh

on 23,4.1988 and told him he had gone to the spot, Fhis

witness  however, sayd that he could nd say whether he
recorded any reporft in the daily diary on 23.4,19838 .

According to the statemant'of SmteSynita the applican{
took fs 500/=From the attaches of Sabser end ms 10/ fron
her purss, Since PW 2 SabesT was reporﬁéd to be in Tihar
Jail, his statement was recorded after obtaining nescessary
orders from the Addle3ession Judge, Delhi znd given as Pelle 3. . .
h.m; 3 states that the applicant has taken 55 500/-from

his attachee: in his room but he had not told anything

about extagrting of money to Gulzar, In the statemen: therz

is a2lso ng mention that the applicant took money from the

puzsz of any woman in his presence, Fram perusal of the O

report
partiontal. Inguiny/it &s seen that three of the defence
witnesses,rnamely DWs3,4 and 7 who wens all police officials

have stated that there was no complaint of extarTtion of money
therafore,
by any police of ficer, To sum up,/ve find that Enquicy

Officer himself states that the statemeni of PW 2 Sabeer docs

Smtedunita and Gulzar wers ngt producs
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as witnessses in the bepartmental Enquiry and only their statemats
recordad earlier in the P'.E:. Qare produced on Departmental
Enquiry file on which the defaulter could not cross examine

these PUus, land he hed tri=sd to explein the statements of official
Dus regarding no complaint of extorticn of money by .applicant.

’

10, 1In the above ciTeunstances, we find that the findings of
the enquiry of ficer and disciplinary authority are perverse and

the enquiry has bsen held in violation of the principlass of

natural justice ['Sec YOI, v.V.Pazma Nenda (AIR 1983 SC 1185 ) 7
! ‘
In this case, apart from the statsments of the Puws recorded

behind the back of .the defaulter, there was no other svidence on
Fecord : that the applicent had ﬁalcen Rs 500/~f rom Saheer which
was the allegation made against him, We ars of the vieu, tﬁat
such» s tatsments may be brought. on record in the Departmental
file under rule 15{iii) of the Dalhi Police(Punishment and
fppeal) Rulas and relied upon provided the conditionz mentioned
therein are fulfilled and also when there is some other euidenca.
to substentiate the charges, We hé\le no doubt that in the
circumstances of the case, the denial ’at’ reascnables opportunity
-has -caused
to cross examine the Puws /. prejudics - 'f:o the charged of ficiale
" Us are aware of the judgment in UsO.le V.Pnyma Nanda [ AIR 1539 sé 1195_7
in which the Supreme Court has unequivocally stated that
ghe jurisdiction d the Tribunal to interfere with the \

Disciplinary matter or punishment eannot be squated with ap

appellate jurisdiction,™ Bowever, since we find that the conclusions
of the Enquiry Officer and the ODisciplinary Authority are .

not based on any evidence, they are perverse
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@nd arbitrary, and the enquiry hasénot been held in accordance

with the principles of naturﬂl justice, it is violative of the
Provisions of Articles 14, 15 ang 311 of the tona%itution. The
punishment order dated 15,6,1989, therefore, dsserves to be‘
quashed and set. aside,

11, The appellate grder dated 16.11.193%’éfter narrating
the facts in pare 1 and 2, §s issued in ceyptic language

without giving any reascns vhatsoevsr for dismissing the

appeal; as rsquired wnder Rule 25(2) of the Delhi Police

(Punishmeﬁt end Appeal) Rules, The Supreme Coutt ir Ram

Chender_v, U0 snd Ors. /[ ATR 1982 (é) 5C 252_7 has held -

| " that ressoned decisions by Tribunals, such as
the Railway Bozrd in the present case, will
pPremote public comfidence in the administrative
Proceses M objective consideration is possible
enly if fhe delinguent servent is heard and given
a chance to satisfy fhe authority regarding ths

final ordexs that may be passeds In his appsal

consideraticn of fair play end justice also requive
that such a psrsonal hearing should be given,"

Therefore, since ths fppellate Order has neither given any reasons

which indicaete applicetion of mind by the competent authority, nor
' also

ie it in accordence with the Rules, thlsorder igfliable to be

queshed and eet aside. In the circumstances, the revision order

dated 26.371990 cannot alsoc stand,
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126 For the reasons given above, we quash end set aside
the punishment, appelléte and revision orders passed by
respondents dated 15,641989, 1641141989 and 26.3.1590

respectively, Respondents are directed to reinstate the
appldcent within three months from the date of receipt of

a copy of this judgment with all consequential bepefits,

There will be no order as to costs,

v ¢[5-'@‘ %"' ""’B‘igvﬂ\—d ’ %/a nn

(Lakshmi Sueminathsn) (S.R, Adige)
Member (J) Member (A)




