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CEMTRAL ADMIEISTRATIVE TRIBUMAL
PRINCIPAL BEMCH

08 No. 1005/90
New Delhi this @th.day of December, 1994,
Shri N.¥. Krishnan, Vice Chaﬁrman(ﬁ)s
Shri C.J. Roy, Member(Jd).

1. Birban Tejan,
S§/0 Shri Babu Singh,
J21/231, West Sagarpur,
New Delhi.

2. _ Ghasi Ram,
‘ S/o Tate Shri Lekh Raj,
61/38, Pragati Nagar,
Meerut (UP). ..Applicants,

By Advocate Shri N.5. Verma.
Versus

1. Union of Indiza, through ~
' Secretary to the Govt. of India,
Win. of Defence (Finance), .
New Delhi.

2. The Controller of Defence Accounts,
West Block ¥, R.K. Puram, ‘
Mew Delhi. . . Respaondents.

By Shri ﬁ.L, Verma, Advocate.
ORDER

Shri C.J. Roy, Member(J).

The applicants who bé1ong to a Scheduled Caste, state
that in respect of the SAS Examinatgon (Part~-I11) held by the
second respondent  in  October, 1986, they have not been given
préper marks,with fesult they have been declared to have failed
in the examination. Their claim is that,in the light of the
judgement of the Supréme Court 1in ComptroT1ef -and Auditor
General of India Vs. K.S. Jagannathan & &nr. (1986(2) SCC

679), they are entitled to be given additional marks,not

exceeding, 25 iin which case they  would have 'pa3¢ed the

examination.
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2. The basic facts necessary for adjudication are as
| follows,
2.1 The applicants took the SAS examination (Part -1I) in

October 1986 and obtained-mérks as shown below.

fpplicant e e e e e e e e e e
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. Ve e e e o e e e e e | L L | | S
' "Paper'Paper'Paper'Paper'Aggregate
) ! FYOOT VT T VIT YWIID Y
! FMMOT MM T MM TMM ' MM
| P50 Y 150 Y 100 Y100 Y 500
wwwwwwwwwwwwwwww Y e e v e e T e e e e ¥ e ¥ e e e ———
"' ¥ ¥ v i ¥ ¥
1 ¥ 068 39T 78 Y 47 v 41 0 205
¥ T ¥ H ¥ ¥
_________________ L ISUURNIE STIUPETE BTNUTIE BUSIIE BUSITE ST
¥ 7 ¥ ¥ ¥ ¥
2 1210 60 " 80F 33 407 213
- ¥ A ¥ ¥ ¥ ¥ ,
e e e et et e e | S A | L o |
2.2 It s stated that para 16 of Annexure'Dd’ to the

Office Manual, Part -1 of the Defence.Accounts Department fixes

the.standard for passing this examination. It is stated that
/’ ‘l the standard so fixed by para 232 of the Manual is 40% for each

individué] subject and 45% in the aggregate.

/

2.3 . It is seen from the table at para 2.1 that in respect

of the four papeks the maximum marks is 500. #&s the qualifying

marks to be obtained in each individué1 paper is 40%, the marks

to be obtained 1in paper ¥ and paper VI)each carrying 150 mark_)
is 60,while the qualifying marks in paperé VIT and VIIT , eagh'

carrying 100 marks, is 40. Further, the qualifying marks in

the aggregate should be 45% of 500 which is 225,
/
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- 2,14 In so far as the»f%r;t applicant is conce?ned, the
tab{e.at 2.1 shows that he has qualified in papers VI, VII and
VITI but he has secured only 39 marks in paper V against the
qualifying marks of 60. He has also not qualified in the
aégregate as he has secured only 205 marks. However, Aif 21
marks are added to paper V - which is the clain made by £he
applicant on the basis of the Supreme Court's judgement in
Jagan Mathan's case - he will not only qualify in paper V but -

would also get qualifying marks in the aggregate.

2.5, In so far as the second-applicant is concerned, he
has qualified in papers ¥, VI and VIII. “In paper VII, he has
’ secured only 33 marks, while the qualifying marks are 40.
Further, in the aggregate also,he has secured only 213 marks
instead of 225, 1If 7 markibare given to him in paper VII, he
would get qua?ifying- marks ap 40, In that case,the aggregate
marks would become 220,which is still short of the qualifying

marks. Therefore, 5 more marks have to be given to the

aggregate also, so that he can get qualifying marks in the

!
l aggreagate  also. The applicant claims that he should,
. - ’ therefore, be given 7 more marks: in paper VII and in in

addition 5 more marks in the aggregafe,making a total of 12
ghich is required to bg done in  terms of the  Supreme
Court judgement in Jagannathan®s case.
2.6 The applicant HNo. 1 made a representation on
1.7.1989 (Annexure A«4)-which was rejected by the respondents
or 5.10.1989 (Annexure #-6). Likewise, the representation

dated 2.8.1989 of the second applicant (Annexure A-5) was

rejected on 20.8.1922 (Annexure A-7).
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2.7 Hence, the applicants have sought the following

directions in this 0.4.

(1) to declare the applicants to have passed the
SAS Examination Part-I1I held in October 1986, or
give appropriate orders or directions to the
respondents  to that effect, by grant of
concession of -

3y 21 marks-in-paper V¥, to applicant No. 1,
and

(i1) 7 marks in Paper VII and 5 marks in the

aggregate (that 1is to say 12 marks in all) to
applicant No.2."

2.8 The  main ground_ on the basis of which this
appWication' is made that the respondents have not properly
implemented the guidelines gﬁvén in the O dated 21.1.1977 of
the Department of  Persannel and Administrative  Reforms
(Annexure A-2) dea1ﬁng‘with the relaxation of the standard in
the case of SC/ST candidates 4in qualifying examinations for
promotion. In particular,it is complained that the respondents
have not gﬁveh effect to the judgement of the Supremns Court in
Jagannathan's case (Supra) in which directiokns have been aiven

after considering this 0.M.

3. The respondents have filed a reply contesting these
claims. Inter alia,they have stated as follows in reply to para

4.9 and paras 4.17-4.24 of the 0.A:

4.9, The - SAS examination being conducted by the
defence Accounts Deptt. is a qualifying examination
for promotion to the grade of S0(A). With reference
} to GOI DP&AR OM dated 21.1.77 whenever a qualifying
| examination 1is held suitable relaxation in  the
| qualifying standards is to be allowed to the §C/ST
candidates  after taking into consideration all
relevant factors mentioned in the OM.
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' 4.17-4.24, The Supreme Court of India vide judgement
dated 1.4.1986 had directed the C&AG of India to
~allow a relaxation of upto a total of 25 marks in
individual paper or in aggregate to SC/ST candidate
of his deptt. who appered in S48 Part I examns held
during 1980 to 85 for the reasons stated therein. 4s
the Defence Accounts Department is not under the
administrative control of C&AG the above judaement is
| : not against the DAD. It may be submitted that the
; relaxation in  qualifying standards of  SC/ST
candidates s allowed with reference to GOI DP&AR OM
dated 21.1.77 (copy placed at Annexure A) which does
not provide for advance notification of the extent of
relaxation proposed to be allowed to the 8C/ST
candidates. However, when the Supreme Court orders
dated 1.4.19286 zgainst the C&4G of India came to our
notice this Deptt. has started notifyving the extent
of relaxation proposed to be allowed to the SC/ST
candidates in advance from the examination held from
1987 onwards. It may further be submitted that the
CGDA  being the head of the Deptt. had decided to
relax the qualifying standards of SC/ST candidates of
the 1986 examination by 5% marks in individual papers
or in aggregate (which works out to 25 marks in all)
after considering all the aspects mentioned in the OM
dated 21.1.77.: fis the applicants could not qualify
: even. under the relaxed standards fixed for SC/ST
| , candidates 1in that the applicant No. (1) could
: secure only 39 marks in paper V and the applicant No.
(2) could secure only 33 marks in paper VII as
against  the required 52  marks and 35  marks
respectively adopted for the SC/ST candidates after
taking dinto account the extent of relaxation they
were declared failed in the examination™.

4, The applicant has filed a rejoinder reiterating the

R \

i - claims made in the 04 and contending them. The respondants are |
bound to follow  the judgement of  the Supreme Court in

Jagannathan®s case.

5. The Jlearned counsel for the applicants pointed out
that the respondents have already granted relaxation in respect
of the Part-II examination in 1989 upto a total number of 25

marks either in individual papers or in aggregate.

"] .
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6. The Jearned counsel for the respondents submitted
that this was ~done on the direction given by the &llahabad
Bench of the Tribunal in Ramdin and Anr. Vs. Union of India &

Others, 1989(9) ATC 522.

7. _ We have carefully considered the rival contentions.
Admittedly, after the Supreme Court's  judgement in
Jagannathén*s case, the respondents have relaxed the standard
for SC/ST candidates. Whereas  the  qualifying marks in
individual papers 1is fixed at 40% generally, in the case of
scheduled castes, this has been reduced to 35%.. In 'other
words, SC/ST  candidate s required to score only 35% of the
marks in each of the four papers. Likewise, whereas the
qualifying marks in respect of the aggregate wmarks to be
obtained is 45% i.e. 225, in the case of §C/ST this has been
fixed at 40% (i.e. 200). It is, tH&reere; conténded that if
a 8C candidate does not obtain 35% of the marks in each
individual paper or 40% of the marks in the aggregate, he
cannot qualify. There is no judgement or order which requires
that additional marks should further be given to him as claimed

by the applicants.

8. Therefore, the only question before us is whether the
additional marks claimed by the applicants are due to thewm in

terms of the above judgement..

9, The  guidelines. dated 21.1.1977 issued ny  the
Department of Personnel (Annexure 4-2) contained the following

instructions:

"The matter has been carefully considered and it has
now been decided that in promotions made on the basis
of seniority subject to fitness in which there s
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reservation for Scheduled Castes and Scheduled Tribes
in = accordance with this Department's  Office
Memorandum No. 27/2/71-Estt (8CT), dated 27.12.1972,
and- where a qualifying examination is held to
determine the fitness of candidates for such
promotions, suitable relaxation in the qualifying
standard in such examinations should be made in the
case .of Scheduled Caste/Scheduled Tribe candidates.
The extent of relaxation should however, be decided
on each occasion whenever such an examination is held
taking into. account all relevant factors including
(i) the number of vacancies ' reserved (ii) the
performance  of - Scheduled Caste/Scheduled Tribe
candidates as well as general candidates 1in that S
examination, {(iii1) the minimum standard of fitness
for appointment to the post, and also (iv)  the
overall strength of the cadre and that of the |
-Scheduled Castes and Scheduled Tribes in that cadre™.

R S |
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10. - This- oM came up for ;onsideration-by the Supreme
Court in Jagannathan's case (Supra). That  appeal wa§. in
respect of the SQbordihate Accounts Service Examination Part-II
’. hé1d in the Departmeht of dudit Accounts in the yeér 1980; If
was found that Comptroller and fuditor General had is;ued an
instruction dated 18,12‘1967 {i.e. before issue of the
Annexure A-2 instruction) that the maximum exteﬁt of reiaxat%on
should be only 3%\ﬁn_aggregate and 2% in any of the two paperé,
No such instruction appeared to have’been issued fo]iowing the

issue of the Annexure A-2 instructions by the Department of

l
|
!
|
1
l
Personnel. The Supreme Court noticed that the Comptroller
General gave a general relaxation of 5 marks in the aggregate, {
Cinclusive of 5 marks in one or more subjects,to all candidates | J
so that with the award.of this graée marks some more‘candidates i
could pass. In so far as scheduled caste/scheduled tribe ‘
candidates are concerned, théy-were given 8 grace'marks in the
aggregate,inc]qsivé of 5 ma?ks in one or more subjects. Thﬁs
resulted in five schéduWed caste/scheduled tribe candidates
passin?)outmof which three candidates had already ﬁassad by
viftue of -the grace marks given “generally to ~all  the

candidates. As the total marks was 500, 5t was noticed ' that

2
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the grace marks given for scheduled caste candidates was only 8

i.e.  1.35%, which s inclusive of the grace mark of 5 given Lo
general candidates. Hence, the grace marks meant for scheduled
caste/scheduled tribe candidate was only 3. It is in this
context that the Supreme Court,after considering in depth the
constitutional arrangements made for the protection of the
ﬁnterést of the SC/ST;he1d that the Comptroller General did not
follow the fnnexure #&-2 dnstructions in  spirit. In this
context, raference was made in para 27 of that judgement to the
prac£%ce obtaining in the Department of Posts and Te1e§raph$§
wherein it was laid down that while the general candidates
should get 40% in each individual paper and 45% iﬁ the
aggregate, the standards can be Towered upto 33% in individual
papers and 38% in the aggregate 1i.e. by 7% for SC/ST.
Likewise, thé practice obtaining in the Railways was referred
to in para 28. A& direction was'given by the Railway Board in
respect of' promotions made on senﬁority~cumwsﬁitabﬁ1ity hasis
that a concession of 10 marks may be granted to SC/ST ﬁﬁ the
suitability test, written or oral in categories wheré safety is
not involved. Therefore, the Supreme Court gave ﬁhe following

directions in respect of the earlier examination.
)

"For  Part Il examination of the Subordinate Accounts
Service Examination (Ordinary) and a1l subsequent
Part II Examination s of the Subordinate Accounts
Examination (Ordinary) held thereafter until today
there will be a relaxation of 25 marks in  all  for

candidates belonging te the Scheduled Castes and the

Scheduled Tribes. that is, this relaxation will cover

not  only the pass marks to be given in the aagreagate

~but  will be inclusive of the pass marks to bhe agiven

in__gach individual paper so that the total number of

marks covered by such relaxation will not exceed 25.

The respondents and all other candidates belonging to
the Scheduled Castes and the Scheduled Tribes who
will pass the said examinations as a result of the
above relaxation are declared to have passed such
examinations and to have been promoted to the
Subordinate Accounts  Service in the vacancies
reserved for the members of the Scheduled Castes and
the Scheduled Tribes with effect from the date when
the final declaration of the results of each such

M
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examination was made and will be paid such salary and
shall .be entitleed to all other benefits on. the basis
" of such promotion with effect from the said date. So
far as seniority i$ concerned, however, they will not
rank above those who have already passed and have
“been promoted but will be placed in the seniority

Tist after all those who have passed in Part II of"

the  Subordinate  Accounts Service  Examination
(Ordinary) held so far, ranking inter se according to

the rules relating to seniority set out in paragraph

184 of wolume I of the Comptroller and -Auditor
General's Manual af Standing Orders
~ (Administrative).” (emphasis added)

In regard to future examination, it directed as follows:

"In respect of all subsequent examinations to be
held for the Subordinate Accounts Service, the
Comptroller and Auditor General of India will fix a

relaxed " or lower standard in advance and notify it

to the candidates who areé going to appear for such
examination. In fixing such standard, he will bear.
in mind the observations made in this judgement and-

what has been held therein.™-

11.. The “learned counsel for. the applicant relies on the

former directions to contend that the applicants in the present

case are also entitled to relaxation of 25 marks.

/ re

12. We have carefully considered this submission. We are

unable to agree with the interpretations sought to be placed by

him.

13. - It s fo be néted that in the case before thenm the.
re1axation. was given by addifion of 8 marks to the aggregate
ﬁncfusﬁve,of 5 marks in one or more subjects. -In phé 'pfesent
case, the relaxation given to séhedu1ed caste i1s different and

provides that they ~ will be deened to havé qualified even if

they secured a Tesser percehtage of marks, the concession

amounting to 5%. Secondly, the direction regarding relaxation

by awarding marks not exceeding 25 related to the Part-II

examinations» held by the Comptroller Auditor General until the
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date of that judgement i.e. 1.4.1986. In regard to the future

examinations, no specific direction as to how the relaxation

should be given was given in the directions. As mentioned by
‘the respondents, they took note of this judgement 4n respect of
the examinations held in October, 1986, id.e. after the

judgement, and it granted the relaxations.

- 14, We are of the view that the respondents have fixed a
reasonable amount of concession of 5% in each of individual
paper and 5% in the aggregate. Therefore, this percentage of

marks cannot be considered nigaardly or iTlusory . becausg) in
. < ;b5
Jagannathan's cage)the Supreme Court/restrwcted the concession
- by grant of additional marks to only 25 which is 5% of the

aggregate marks.

15. The relaxation fixed by the respondents can,no doubt}
be converted into an alternative schene of g%ant%ng additional
. , . grace marks or the marks they actually require, whichever is
less, to get the qualifying marksiboth in individual paper and
v in the aggregate. If that pattern had bBeen adopted, the
instruction would be that genera1 candidates have to scorek Ebz
matrks in thg aggregate iprovided th%£ in each of the subjects
they should have scored atleast 40% marks and if SC/ST
candidates have not scored such _qualifying marks -they would be‘
: L scored ! '
gﬁven)in addition to the marks ecareisd by them, 5% in  each
paper and/or in the aggrecate or the actual marks required by

them to score the minimum qualifying marks, provided that the

total marks awarded) both for individual papers and the

aggregate(shaTT not exceed 25.
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16. The cases of the applicants can be examined on this

basis. The first applicant requires 21 additional -marks 1in
paper V to reach the' qualifying minimum of 60 marks. This

amounts to 13 1/2%, whereas the maximum additional mark that

can he given is only 5% i.e. 7 1/2 nmarks. Therefore, the

first applicant cannot claim the benefit even on thfs bgsist
In so far as the second applicant is concerned, he requires 7
additional nmarks in paper VII to reach the qua]ffyﬁng marks of
43. This represents 7% additional marks while the maximum can

be given as only 5 additional marks which will take the wmarks

(€8]

to 38. He, therefore, fails even on application of this

principle.

17. The Tlearned counsel for ‘the applticant, however,
submits that the maximum marks that can be given to individual
papers 1s 25 in. all and within this ceiling, there 15 no
restriction as to how many arks may be given in one paper. In
other words, the Tirst appWicanf and the second applicant can
respectively  be given 21 marks in paper V and 7 marks in paper
VIT which they require to get the normal non relaxed aualifying
marks in individual papers and additional marks need not be
re§trﬁcted to 5% of the maximum marks allowed to that paper,
fee, 7 172 warks in respect of paper V and 5 marks in respect
of paper VYII. We are unable to agree. No such conclusion can
be drawn from the judgement of the Supreme Court. There is a
Eurpose ﬁn. spegﬁfyﬁng the maximum 1imit -of relaxation namely
5%, This is to ensure that the standard is not so diluted as
to dmpair efficiency.

18. The Tlearned counsel for the applicant, however,
points out that in a case concerning the second respondent,the

#11ahabad Bench of  this Tribunal has giv decision in  the

@

it
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case of Ramadin (Supra) directing relaxation of 25 marks to be

nl

iven instead of the relaxation already given. We have seen

inguishable. That

-+

that judgement and find that it is dis
relates to the 5485 Part-1I examination held in July, 1985 i.e.
before the Judgement was de1ivéred by the Supreme Court in
Jagan Mathan's case. As .can be seen from pafa 3 of the
judgeméntjéﬁgt a re1axation of 3% was allowed by the orders of
the CGDA. It is not clear whether this 3% relaxation is for
gach individual pépers or only ih the aggregate. Itvﬁs further
g” - stated.that the cases of SC/ST candidates who appeared in  the
W fe booeen: ]
examination 4 1980 and 1985 were reviewed by the CGDA  in
Feb, 1987 based on the ratio of the Supreme Court's . judgement
but he rejected their claims on the ground that the relaxation

has already been given. The Bench, however, considered that in

an exceptional situation,to which a reference has been made

>

Tater on, the award of 25 marks to reach th

o

aualifying
standard would be justified. Paras 9 and 10 of their judgeunent

are relevant in  this connection. That situation does not

" obtain in the present case. RelaxXation of 5% in individual
- paper and 5% in the aggregate have already been announced. The

Supreme Court has held that)if even after this relaxation the

SC candidates did not qualify and reserved vacancies continued

to exist, this will neot be & Justification to relax the
standard further. In this connection, the observations of

Supreme Court in para 24 of the judgement are relevant.

"The relaxed or Tower qualifying standard is the
minimum upto which the discretion under the said
Office Memorandum dated January 21, 1977, is to be
gxercised. This should net be construed to mean that
all who qualify according to the relaxed or Tower
qualifying standard are to be promoted. How many are
Lo be promoted must depend upon the number of
vacancies which remain unfilled on the basis of the
general qualifying standard. For instance, if the
general qualifying standard is 45% and the relaxed or
Tower qualifying standard has been fixed at 35% and if

on the basis of the general qualifying standard only

/Aw
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ten reserved vacancies remain unfilled, then ten
candidates who obtain less than 45%" but have obtained
35% or more should be selected in arder of merit. If,
however, there are fifteen reserved vacancies which
remain unfilled according to the general qualifying
standard and only ten candidates belonging to the
Scheduled Castes and the  Scheduled Tribes have
obtained 35% or wore, the standard cannot be further
Towered below 35% to enable the remaining five
candidates also to be selected for promotion™.
20, The Tast point urged by the learned counsel for the
applicant is that the relaxed standards were not notified in
advance. As mentioned earlier, examination was held after the
Supreine Court judgement was delivered but before the Depaﬁtment
got notice of it. Further, the directions of the Supreme Court
arg only to the extent that the SC/ST candidates are also
entitled to know in advance what relaxed standard would apply
to them. We . are unable to read in the judgemént of the Supreme
Court that if the relaxed standard is not notified in advance,

the examination has to be quashed or any such consequence would

follow.

21. To conclude, we are of the view that the fixation of
Tower standard of 35% in individual paper.and 40% in the
aggregate for the SC/ST candidates is.in full compliance of the
fnhexure A-2 instruction and that thié cannot be considered to
be an unreasonable or illuscry concession in the light of the
judgement of the Supreme Court in Jagannathan's case (Supra).
Having judged such candidates of) thesé Tower standards, they

’ - - . \
are not entitled to be aiven any additional marks. Az the
applicants have failed to secure the qualifying marks of the
Tower standard, they cannol gesw more marks to be added.

and!
2. We ., therefore, see ho merits in the 0.4, It is
dismissed. No costs, Q{‘ ~ <
S s \V'WV/////i v k
g a3 ,
(c.J. ROY) (N.V. KRISHNAN)
'MEMBER (J) VICE CHAIRMAN(A)
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