GENTRAL ADMINISTR ATIVE 3RIBUNAL
FRINCI FAL BENGH: NEW DELHI

New Delhi, this the 16th day of January,1995

Hon'ble 3hri J.P. Sharma, Member(J)
Hon'ble 3hri B.K. 3ingh, Member (A) -

3hri Bhupinder 3Singh,

s/o late Shri Piyare Singh,
Ex-Diesel Assistgant,
Northern Railway,

Shakur Basti, Delhi

C/o Loco Foreman

Northern Railway,

Bhatirdao ) s s Applicant
By Advocate: Shri B.3. Mainee

Vs,

Union of India, -through

. 1. The General Manager,

Northern Railway,
Barod 3 House, \
New Delh io

2. The Divisional Railway Manager,
Northern Railway,
New xelhi. : ... Respordents

By Advocade; Shri U. Srivas tava,Proxy
‘ for Shri Shyan Moor jani

QR O E R(®RAL)

Hon'ble 3hri J.P. Sharma, Member(J)

‘ time
At the relevant4the applicant was

working as Foreman. On 10,1.86, it is said that
there was a foggy night and the visibility has

lowered to such an extent that evenat:a short distance

nothing could be seen. The applicant was alongwi th

Driver Ram Rattan in 60 DN. This train was running
between AST and BGZ. 3Since the applicant work ing
as Fireman acc Oi:ding to rules has to inform the

driver of the trzini.., after looking to the outer

A_ signals whether signals are on position or «ff._ . .

©

position, but the appli cant it is said did not

inform the driver and the driver himself too has not
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for any reason whatscever saw tﬁe actual position of
the signals whether in or off position. As 3 result
of this, the engine -alongwith 2 boggies overshoot

after leaving ASE station while approaching BGZ station.

. A chargesheet was served on the applicant with an Articlee

.. of charge which is as follows:=

"The said Shri Bhupimder Singh,F/Man 'A'/BTL
while working 60 DN Exp. on 10.1.85 is held
responsible for not being vigilent amd cautions
in as much as he fziled to repeat carrect
aspect of signals while approaching and leaving
ASE station amd which approachiné BGZ station,
which resulted in driven of 60N cvershot the
DN starter Signal/ Dn advance starter signal

of ASE station and DN cuter signal of BGZ
station by engine ard two coaches in ' Cn?
position. Thus he violated GR 3.83(1)(1ii) of -
GPSR Book 1983. He is further responsible

for concealing the facts and misleading the
enquiry committee violating rule 3(i),(ii),
(1ii) of Railway Services Conduct Rule,1966.% .

Alengwi th this article of charge, the applicant was

also given imputation of miscorduct the docunents
ugpon 7

to be relied fagainst him and the witnesses to be

examined by the adrxiinistratiOn in'support of the

article of charge.

2; The applica_nt denied the charge. Shri
Gﬁrubachan Singh, Loco Inspector, a class III was
appointed as Inquiry vaficer‘. The Inag i’r;' Officer
Su@itted its report holding the applicant quilty of
the charge on which the disciplinary authority by the

order dated 3.7.86 passed the order of removal fram
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service of the applicant. The applicant filed an
abpeal and the appellate autharity by the order dated.
1.9.86 reduced the punishnent imposed by the disciplinary

authority to one of compulsory retirement from service.

" The applicant,therefore, filed this O,A. sopetigmes in

May,1990. Though he had in the meantime preferyed
a review under Rule 25 of the DAR.. The Reviewing
authority by the order dated 7.3.90 further modified

this punistment of canpulsory retirement by the order

dated 7.8.90 imposing the Penalty of reduction for

two‘years as Second Fireman without a‘ffect_ing future
promotions and the pericd of absence should be
regularised against leéve due. He was also directed
to deposit back all the settlement dues received

on the basis of the order of compulsory ~retirez_nem‘:
passed by'the appellate authority on 1.9.36. A copy
of the Rev¥iew Crder 1s annexed as Annexure B-] to the
counter filed by the respordents,

/

3. - The respordents contested this application

Opposi ng grant of the reliefs frayed for by the applicant.
It may be stated that thﬁ({applicant by virtue of amendment

also assailed this order passed urder review dated

7.8.90. In.the reply, therrespordents Stated that the

applicant has comritted negligence in the discharge

of duties inasmuch a3s he did not inform the driver of

the tr'ain 600N while approaching BGZ station about

the position of the signals whether these are lowered or
in the up position. The charges against the applicant
have been proved on the basis of the evidence before

the_ .Inap’iviry Office r 'and the Court canaot r.eaaxppréﬁia,ete
the evidence., 7 « :fz"Thg-;‘negligence in the performance

duties as
offVisel Assistant has. been established and the
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punish ment imposed is removal from sexvice which:has been

reviewed by the ’Beviev;ring authority, Sr. DME( OP) ,New Delhi.
to reduction as' Foreman,Gr.'C' for two years.

4. The applicant has also filed the rejoirder

reiterating the facts stated in the Q. A.

5 The applicant has alsomoved M.P.No.1173/92"
“for obtaining an interim direction that the respondents
be .fes-trai._ned from implementing the order dated 25.1.92
wheresby 'the respondents have' Yevied . the recovery- of
an amount of . 45,562/= from the applicant. This
recovery has been on account of the fact that the-
applicant was renbvéd from the serviceo fron 5.7.86 due -
to over 'shooting case and later on?igi?;h on duty with -
punisi';nent of reduction as Foreman, Grade 'C' but
he not only failed to vacate the Railwyay Quarter No,
L-375, Bhatinda but also failed to get its:reteation
from the cémpe*tent authority and became an unauthorised
occupant dpto the vacation on 21.9.90 for which the

, - : damages
d'anage charge has been levied. So theécharges’ haye been

levied from 5.7.86 t0 21.9,90. ‘This was stayed by an
interim order dated 27.4.92.

‘6. . We & s. heard Shri B.3. Mainee for the
applicant. Shri U. Srivastava appears as Broxy for
Shri Shyam Moarjani for the respondents. The learned
'counsel for the applicant argued that sin&e prelimin’ary;
enquiry in this case was held by the Senior Seale
officer and Junior administrative grade officer
who were immedia te superior to the Enquiry Officer
'Shr-i Gurubachan 3ingh, who was only class Ilf employee, .
a Loco-Inspector o5 such the appointment of iﬁnq;’;-ir;y
~imnmediate :
Officer L..: subordinate to the cfficer who held the
prelim ipary enquiry is agéinst the principles of |

natural justice. We asked the learned counsel for
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the applicant whether .there is any statutory rules

in the DAR 1968 35 to in such a Situation whezrs the

Inquiry Of ficer should be a particular designatéd/
authoritvy. But no such rule ﬁas been pointed out nor
any such rule exist5in the DAR 1968. In fact the
preliminary engquiry st . find ing give an indication to

the disgiplinary or caspetent authority whether a

- regular disciplinary enquiry is practicable on the

 basis of the decision arrived at in the preliminary

enquiry. The preliminary enquiry itself is not
taken as a proof of guilt of the delinment and he

has given an'opportunity in a regular departmental

“enguiry. Further in this case issue was not raised

by the applicant at any time before the disciplinary

authority. Inview of this fact, we do not find any

‘legality or irregularity in the conduct of this enquiry.

However, we do find that. the ultimate authority i.e,
the Review authority,'Sr.me (0.P.) ,New Delhi has

considered 311 these aspects amd has taken the most

lenient view as the negligence amd carelessness

- established against the applicant could be resulted in

the loss of human lives as well as of the railway

oroperty becagge endine and 2 bor_;gles of 60DN have

overshoot:Quer/ hls negllgence; -+ Dye

not .
whether the signals” are lowered has/ been given by

intimation

the a‘pplic.ant to the driver Rem .Rattan.

7. The othe:r point argued by the learned counsel
for the applicant that the order of removal has been

passed by the authorlty not campetent to do so. 1In

fact, we are not going into the issye because the order
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of removal has been substituted by an order of
compulsory retirement by the competent authority and
fur ther modified by the Reviewing authority to the
reduction for 2 years as Secomd Fireman without
affectiné future pronotions. This point .also hgs

no basis.

8. The learned counsel for the applicant

also afgued ‘that "in the caseof Ram Rattap, Deiver,

the order was passed on 10.8.83 videcAmexure A-4
while in the caseof the applicant the reasons

whats oever the order of the Revie\&ing authority

was passéd in" August, 1990 and therefore the applicant
remained out of jOb‘fJ.:lCm 1286 to 1990. The.applicant
‘himself sppears to be at his fault as he has rushed

- to tﬁe Tribunal when his Review application was

-~ perding before the adninistraiion. Thus, we camot

find any fault on this account also..

9. - The learned counsel for the applicant also
argued that the retention of the gqarter by the
aPplicant at Bhatinda has been treated as unauthorised
occupation from the date of removal till S:éptember

1990 ard the respondents on the basis of certain rules
levied penal reat to the dune of Pﬁ.45 ‘552/=o -

5ince the Revmwmq authorlty has passed an order modie °
fying the order of removal and the perlod of absence

of duty has been treated as period spent on any kind

of leave, the retention of theo%u%rotte%al:ytghge gppten%igfd
should . be termed as unauthorised/. The appllcant

“has gbt gqt>the eriginal applica’cion amend ed nor'he'

has introduced any rielief in that regard. Though
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the anendment of the O, A, was made only t‘d incorporate
a relief with reséect to assailing the order of the
Beviewing authority dated 7.8.90 but the applicant did .
not geét any amendment with respect to realisation of
penal rate of rent of the oécu‘pied qarter for the period
the applicant was out of service. By virtue of the
order of removal or by the modified order of the
appellate authority of compulsory retirement fran
| service, no relief can be granted therefore in this

application. Ho:vever;‘ it shall be open to the apprlicant

o to assail thegrievance by filing a pr oper repﬁesentat;on bef ore
t

he administration
if so advised according to law. T he ,Orlglnal

Pplication is dismissed as devoid of merit with

liberty to the applicant. to assail the grievance about

‘if need arises.
" the realisation of penal rate of rentLaccordmg to

™~

law, if so advised,

( J. P. SHARMA)
MBEMBER( J)




