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O.A. No. 938/90 with 199

M, P, TxA. No. 2144/90

DATE OF DECISION 5.,10,1990,

Shri Chaman Singh Petitionek - Applicant
Shri K.L. Bhatia Advocate for the Petitioner(s)kApplicant
"h i 0.P,Va Khokh .in 0A-938/90
and Shri WP%E okha for AppliCant in MP~2144/90
Shri Y. K‘. Jain Advocate for the Respondent(sk in
0A-938/90

‘CORAM
The Hon’ble Mr. P.K. Kartha, Yice-Chairman (Judl,)

The Hon’ble Mr. 2. Ks Chakrav orty, Administrative Member,

‘Whether Reporters of local papers may be allowed to see the Judgement ? 7‘”
To be referred to the Reporter or not ? &

Whether their Lordships wish to see the fair copy of the Judgement ? /
Whether it needs to be circulated to other Benches of the Tribunal ?

b NS -

(Judgement-of the Bench delivsred by Hon'ble
fir, P.HKe Kartha, Vice-Chairman)

~

The applicant, who has worked as fissistant Communica-
tiOﬁ ﬁfficar in the Directorate General of Civil Aviation,
Filed thig application under Sectioﬁ 19 of the Administrative
Tribunals Aqt, 1985, sesking the following ralieészn
¢ N (i) Tha£ the impugned order datsd 2,5,1990
.issued by the Re pondpntldo 3 in rcﬂecilng
the option of the Appllcunt for not hecoming
//, a reqular @mplqyée of the Mational Airport
Authority may be set aside,
{ii} That the Applicant may be allowed to continus
as a Government Servant undar the Dirsctor
_ ' General of Civil Aviztion, New Qelhi by virtue

of his substantive apooinimznt in the said

. ¢
-

office and hold” < 1ien therein,
1 v\/ .
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(iii) That the Applicant may bes allowed to continus
to work as Assistant Communication Off icer
uhdar Mespondent No,2 Ww,e,f, March, 1983 end
as Communication Officer under the D,G.C. A,
at New Delhi Ww,e.f, 1986 since when he is
gligible for promction to the post of Communica-
tion Officer,

{iv) Tha£ the order of cancellation of Government
accommedation may be withdraun;

(v} That the applicant may be treatsd as on duty

as if no such order of his transfar to Varanasi
has been iseued and may be naid nay and
alloughces at New Delhi,
2, The Union of India,through the Secretary, Ministry
of Civil Aviation, and the Dirsctor General of Civil
Avigtion, have besn impleadsd as respondents 1 and 2
-respectively, The Chairman,\watioﬁal Alrport Authority,

-~

has been impleaded as the third respondent, Respondent

i

~

No.,3 has filed counter-~affidavit,unerein it has been
contendad that the applicant is an employee of the
Mational Airport Authority and that this Tribunmi aoes
not have ths jurisdiction to entertain the nresent

application, The other two respondents have neithsr

entered appearance nor filed their counter-affidavits,

K The present application wvas filed in the Triounal
on 16,5,1980, Yhen it came up for admission and .intarim
relief on 18.5.1920, the Tribunal nassed an ax narte

interim order to the effect’ that the respontents are

nd A

dirscted to maintain status guo =as regards the continuance

~t

of the applicant at Delhi in the post of Assistant Communie

cation Cfficer, and that he shall not be dispossessed of

2 dispossesser
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Govarnment quarter, The intsrim ordasr had besn continued

£ill the ©nse Was hszard on merit on 17,7.1880 and the

e}

judgement raserved,

(A3

4 The application has not baen ar
that it could he disposezd of at the admission stage
itself and we proceed to do sc., The applicant had filed
another application (CA-952/87) in this Tribunal which
Was disnosad of by Jjudgement dabted 9,8.1989, In the
saild application, ha had orayed Tor the following

ralieste

(i} that ho be deemad to have bsen anpointad

on regular bassis with ef fect from 20th
Mlarch, 1983 when he completed 5 yaears!

i

gervice as Communication Assistant:
(ii) that the Diractor of Communication Memo,

dated 1/4-10-1985 may be quashad so far

s
[41]

t raiat

b=te

s to himg

th

2]

letter dated 27.5.1987 issued by

ot

(iii)  tha
the National Airport Authority (hersinaf ber
referred to a2s tha Authority) may be declared
null and void, so far as it relates to himg and

{(iv) that he be given consequentizl benefits of

seniority and oarcmotion to th

D

high=sr gosts

(%]

of Communication Officer from 17,1, 1986 when

his juniors wera prcmoted to this nost

.
ED In the opzrative part of the judgement dated
2.8,1989, the Tribunal directad that the respondents Moo
and 2 shall consider the case of the applicant for oromotbior

on rsgular basis with effect from 20th March, 1983 when he

VA~
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completad 5 years of service as Communication Assistant
’ - - - s a .
under the provisions of Column 11(iv) of the Recruitmznt

Fules, trsating as if he was helding the post of

[

CommuniCation \ssistant on the date of promulgation of
the Rules, In case he is found suitable for promotion,
they shall promote him as Assistant Cmmmunication Officer
on regular basis; He would also be entitlsd to all
consenuential basnefits, FHespondents 1 and 2 shall comoly

With the sbove directions within a period of three months

from the date of communication of this order,

ot

6 Respondent No.3 has statad in his counter-affidavi

[
N

that in compliance with the judgement of the Tribunal

dated 9,8.1989, the Departmental Promotion Committss u

o3}

8

convened, but its findings have keen kept in a sealed

0]

cover as it wWwas brought to its notice that the applicant

has not yet been complately exonerated from the Vigilance

angle, They have stated that this has been done in
accordance with the prsscribed procedura, Thus, it is

their stand that the order of this Tribunal was implemented
. . . ..
7. The cagse —— of the applicant is that he-joinsd

——
¥

Government service under the Directorats Saneral of

Civil Aviation in the Ministry of Civil Avistion in 1982,
He was on deputation with the Nationsl Airport Authority
sincae 1,6, 1986 undar the terms eand conditions laid down

in the flational Airport Authority Act, 1985, He uas

promoted on an ad hoc basis to the post of Assistan

ci

Communication Officer on 30.4,1982 and he has worksd
as such for over five years, According to him, the

rzspondents did not comply with the Tribunal's judgement

dated 9,8, 1989,
W
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a, 0n 15,9,1989, respondent MNo,3 issued a circular

I

~

asking tha option of the Government employess, including
the applicant, for absorption in the Mational Rirport
Authority, cor their intention of not becoming regular
smployess of the said Authority., The option was to be
exsrcised by 2nd October, 1989, If Was stated in the

se the

fte

circular that any employes who does not exarc
otion for absorntion, or does not intimate his intantion
of not becoming a reqular employee of the Authority, will

be deemed to have be=sn absorbed in the National Airport

&

futhority w,e,f. 2nd October, 1989, It has bsen stated
in the. said circulsr that the respondant.iNo,3 proposas

to absorb the applicant in the post of Communicetion

n

Assgistant held by him on rogular basis in the Central

((v
433

Governmsnt,
9, Tha applicant submitied a2 repressnitation on
22.9,70989, wherein hz stated that his promotion case

his Tribunal by judgement

o

had since besn decidsed by
o e .
dated 9,8,1989, 'and == the respondents have been
directed to consider his oromotion on rsgular basis in
the Cadre of Assistant Cemwmunication Officer w,2.f

20,2,1983, Since the sald judgemant had not been

implemented by the concerned authorities, he state

.5
o
oy
m

o+

he was not supposed to exercise his option at that

crucial stage, Ha, therefore, requ ed that his option

rl‘

as called for, may be postponed till ths Tribunal's
ordaer is implamented by the concerned authoritiss, and
that he may be permittéd -to sxarcise his option later,
10, With reference to the 2forasaid representatién,
the respondents have statsd that the employess who usre
holding the posts on ad ioc basis at the time of

Q\,m
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absorptiﬁn wag.Fo 2,10,79089, have bsen absorbed in the
nosts uhich»éhey‘uere Holding on regulsr basis, The
analicant was holding only the post of Lommunication
fesistant on regular basis at that point of time.

11 The applicant wrcote to the Director General of
Civil Aviation in this regard, - The Dirsctor General
informed him tﬁat his case Was being looked into end that
they will do whatever uas legally possible (vide letter
dated 7.2.1590 at Annexurs V, p,21 of the paper-book),
12.
officars of the Directorate General of Civil Aviation

who uere absorbed in ths National Airport Authority and
who wers deemed to have retired from GCovernment service
w,e,fy 2.13,1989, The name of the applicant did not
figure in the said list,

13, On 9,3,1990, the applicant informed respondent

No, 3 té the effect that he does not intend to becoms a
reqular embloye@ of the National Airport Authority, and
tﬁat he has opted to remain with respondent Ng, 2,

14, The respondents informed him by their Memorandum
uhich uas received by the applicant on 2.5,1990 stating
‘that as he did not exercise his option within the stipulate

period, he is deemed to have opted

—
C

r absorption in

the Mational Alrport Authority and as such, his request
for not becoming a regular employes of the said ARuthority
could not be agresd to,

15. Un 23,3,1989, the respondents issued the impugned
memorahdum, wherehy he was transferred from Delhi +o

Varanasi and Was directed to report Fm%iuty at the nev

e

aoco‘7ee,
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station, The raspondents passed anothar order on

J

2,3.1990 informing him that conseguent upon his transfer

~,

to Varanasi, the allotment of Government accommodation
stood cancelled w,e,f, 12.5,1990,
18, The applicant has contended that he has been

ppointad on regular basis as Agsistant Communication

]

0fFficer under the Dirsctor General of Civil Aviation

W,2.Fe 20.3,1983, that he holds a lien zs a Government
servant undar the Director General of Civil Aviation

which cannot be taken away from Eim, and.that the

impugned order of absorption of the appnlicant in the
Nationel Airport Authority is discriminatory, In this
context, he has reﬁerréd ta the names of certain officers
who indicated their intesntion that they.did not want to

be the regular emoloyees of the National Airport Authority,
as a result of which, their trensfer orders were cancelled,
He has also mentioned the nemss of the of ficers who gave
their options late, or have not sxercised their option

but wers still continued on deputaticn with the Mational
Airport Authority‘Qittht ahsorbing them, Tha respondentis

have statad that the transfer orders have been-given only

ct

o thoss who have opted for abscrption in the National

ct

Airport Authority, Some persons against whom vigilance
cases are pending, have not been absorbed in the
Authority., They will be considered for asbsorption anly

after their cases are cleared by the Vigilance.

17, We have gone through the rscords of the case and

have considered the rival contentions, Q-
A ‘s . had

18, Before filing the present application, the: applicani

filed a uwrit petition in the D=lhi High Court (CuP-1676/289-

Chaman Singh Ys. Union of Indiz & Others) challenging his
D('\./‘ '

[y
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transfer from Delhi\to Varanasi by order datsd 20th
May, 1989, After hsaring the couns=2l for both the
parties, the Delhi’High Court sasv no reason to interfare
with the case relating to hie transfer from Delhi to
Veranasi and dismissad thes writ petition by order‘

dated 12,3.1990, FRaspondent ¥o,3 relied heavily uoon
the order passad by the Delhi High Court in support of
theilr contention that the appliéant had become an
employes of theINational Airporf Authority., Thesy havs

also produced a copy of tha afeoreszid order passed by

the Delhi High Court at Annexure R-2 to their countar-

N

ffidavit at pages 46-47 of tha naper-book,
19, The applicant did not sxercise his gption to
be absorbad in the Mationzl Airport Authority within

the stipulated period, Consequently, thz dacisieon of

the sald Authority deeming the apslicant to have opted
for absorption in the Authority, cannot bs faulted,

Similarly, his <—_— transfer from Delhi to Yaranasi

~
b

u,e.fe 12.3,1990, cannot also be gons into in the nresont
nroceedings as respondent No,3 who has igsued the order
of transfar, is not amenable to the jurisdiction of the
Tribunal,

20. There is, howsver, anothar sspsct of the natter
which relates to the plea raised by the respondents tha
the 0,P,C, which considered the2 case of the anplicant for
oromotion, has kspt its findings in é seal ad cover on
aﬁccunt of the pending vigilance casc against him,

21; The npuestion arises whether on esccount of the
nendency of a vigilance case, ths nromotion of an

[
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afficer could be deferrsd, as was done in the instant

cass., LN our opinion, this cannct bg done in view of
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tha recent decision
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frumugam & Cthers Vs, the State of Tamil Nadu,

SCALE 1041, and the Stats cof M, P. Vs, Bani Singh

1990 (1) sSCALL, 675,
22, In Arumugam's case, ths Supreme Court observed

that the ¢

e

eideration of promeotion could be postponed

only on rezsonable grounds., The promotion of perscns

‘ageinst vhom charge has been framed in ths discinlinary

proceadings or charge-shaet has bsen filed in criminzl
case may oe defsrred £ill ths procsedings are cencluded,
In ths case of respondent Mo,4 bafore tha Sunrene Bourt,

Nis name Was not included im the nansl for nromotion

45}

since there wers disciplinary orocesdings then osnding

f -
ag e nilns

o

t him, But when the panel was oraenarcd and

approveaed, there was no charge framed azgainst him, The

Supreme Court observad that "1t is, therefore, not

prooar to have ovarlooked his case for promotion”, Tha
Sunrems Courts therefore, direcied that his case b
considered for promotion on the date on which his Junior

Was promoted snd if hs was found suitaple for promotion

he must be oromoted with all consscuential benefits,
23, In the same vein, the Suprzme Cocurt ochserved in

Bani Singh's-case that "normally, pendency or contemnlaoted

cceedings against a candidate
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must bs considared te have absclutely ne impact upon, to

his right being considsgred., If danartmental enopouiry had
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Folldwed as mentioned by ths Tribunal vas 'sealed cover!
procedure but if the disciplinary procsedings had not
'reached the staga of framing the charge after prima

facie case is established, the consideration for promotion .
to a higher or selection grade cannot be withheld merely

on the ground of pendency of discipliﬁary procecdiﬁgs";

24, In the light of thé af oresaid rulings of the Supreme
Court, we ares of ths opinien taat the non.consideration of

the case of the applicant for promotion as Assistant Communi-

A

cation Officer by the D.P;C.,‘is legally untenable, The
mare pendency of a vigilanca‘case should not stand in the
way of the applicant being considered for pfomotibn.
Accordingly, ue direct that the meeting of the D.P.C, should
be re-convened as sxpeditiously as possible but in no event,
later than 31.12.1990 to consider the cass of the ‘applicant
for promotion in accordances with thé'Tribﬁﬁalfs\judgament
dated 9,8,1989, The D.P.,C, shall not take into account the
vigilance case pending against the applicant, In case ths
D.P.C. finds him suitshle for promotion, he should be
promoted as Assistant Communication Officer u.e,f., the dus
date. In that svent, the respondents shall give him an
opportunity to exercise an option afresh within a reasonable
periody, as to whether ﬁe would like to remain in his parent
cadre or not, The application is partly allowed on the
above lines,

25, In MP~2144/90 filed by the applicant, he has prayed
that the respondents should be directed to release his
salary for the period commencing from March, 1990 toedate,

As we have alresady come to the concluéipn that the applicant

N~
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must be deemed to have besn absorbed in the National
Airport Authority u.e.f, 2,5,1990, no dirsction can be
issued to the Directorats General of Civil Aviation to
releass to him the salary Froq that date, MP=2144/90
is also disposed of accordingly, The interim order
passed on 18,5,1990; is hersby vacated,

There will be no order as te costs,

hecptderf O‘“‘%

(D. K, Chakravorty) ' (P.K. Kartha)
Administrgtive Member Vice-Chairman (Judl,)
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