
CAT/7/12

IN THE CENTRAL ADMINISTRATIVE TRIBUN

••(T NEW DELHI

O.A. No. 938/90 uith
n.P, No. 2144/90

DATE OF DECISION 5,10.1990^

199

Shri Chaman Singh Applicant

. Shri K. L. Bhatia Advocate for the >Eetitionjei<s)<Applie an 1
and Shri. Khokha f aS t in riP-.2144/90

. Un ionPf•; Ind ia ;• &", Qfch sr s Respondent

Shri Y, K. Jain Advocate for the Respondent(s)< in
OA-938/90

CORAM

The Hon'ble Mr. P» K. Karthaj Uice-Chairman (Jtjdl. )

The Hon'ble Mr. O.K. Chakrav orty, Adminis tratii/e Tlsmber,

1. Whether Reporters of local papers may be allowed to see the Judgement ?

^ ' 2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ?/^
4. Whether it needs to be circulated to other Benches ofthe Tribunal ? /

(3urJg einent - of the Bench dsliwared by Hon'ble
f'lr, P. K. Kartha, Vic s«.Chairman)

The applicant, uho has worked as Assistant Communica

tion Officer in the Directorate General of Ciuil Aviation, •

filed this application under Section 19 of the Administrativ/s'

Tribunals Act, 1985, seeking'the follouing relief s;- '

' (i) That tho impugned order dated 2,5,1990

issued by the Respondent No.3 in rejecting

the option of the Applicant for not bacoming

I B regular smployse of the National Airport

Authority may be set aside,

(ii) That the Applicant may be allcy/ed to continue

as a Government Servant under the Director

General of Civil Aviation, U&j Qelhi by virtue

his substantive aopointmant in the said

office and hold"'a lien therein.
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(iii) That the Applicant may ba allowed to continus

to iJork as Assistant Communication Officer

undsr Respondent No.2 u.e.f, March, 1983 and

as Communication Officer under the O.G.C.A,

at'Nau Delhi u.e.f, 1 98 6 since uhsn he is

eligible for promction to th a oost of Corpmunica-

tion Officer,

(iu) That ths order of cancellation of Government

accommodation may be uithdrauni

(v/) That the applicant may be treated as on duty

as if no such order of his transfer to l/aranasi

has been issued and may be paid pay and

allowances at Meui Qelhi»

2, Th3 Union of India, through the Secretary, Ministry

of Civil Aviation, and the Director General of Civil

Aviation, have been impleadsd as rsspondents 1 and 2

-respectively. The Chsirrnan, -Rational Airport Authority,

has been impleaded as- the third rsspcndant. Respondent

No,o has filed counter-affidavit,uhersin it has been

contended that the applicant is an employee of the

Mationsl Airport Authority and that this Tribunal does

not have the jurisdiction to entertain ths present

application. The other two respondents have neither

entered appearance nor filed their counter-affidavits,

3. The present application uas filed in the Tribunal

on 1 5,5, 1990, '>Jhen it came up for admission and interim

relief on 18.5.1990, the Tribunal oassed an ex parte

interim order to the effect' that the respondents are

directed to maintain status quo as regards the continuance
\

of the applicant at Delhi in the post of Assistant Comrnuni-

cabion Officer, and that he shall not be disoossessed of



Go\/3rn(D8nt quarter* .The intarim ordar had tassn continur3d

till the cn,se wao heard on insrit on 17»7. 1990 snd the

judqetnFjnt rsserved,

4, The application has not baen admitted.. 'Je feel

that it could be dispossd of at the admission stag b

itself and ue proceed to do sc. The applicant had filed

another application (CA-95 2/S7) in this Tribunal uhich

Was disposed of by jurigamsnt datad 9,8. 1989, In the

said application, ha had orayed for the following

r e 1 i ef s: -

(i) that hg be deemgd to hav/s been appointsd

on regular basis uith effect from 20th

i'^archj 1 983 uhsn ha completed 5 years'

service as Communication Assistant:

(ii) that the Diractor of Communication T'lemo.

dated 1/4-10-1985 may be quashed so far

it relates to him;

(iii) that the letter dated 27. 5. 1987 issued by

the National Airport Authority (hereinafter

referred to as the Authority) may be declared

null and void, so f ar as it relates to him; and

(iv) that he be given consequential benefits of

seniority and aromotion to the higher posts

of Communication Officer from 17. 1. 1985 when

his juniors uere promoted to this post,

5, In the operative part of the judgement dated

9,3, 1989, the Tribunal directed that the respondents No, 1

and 2 shall consioar the case of the applicant for orcmotioi

on ragular basis uith effect from 20th fiarch, 1583 uhen he
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complstad 5 years of service as Communication Assistant

under the provisions of Column 1l(iv) of the Recruitment

Rules, treating as if hs was holding the post of

Communication Assistant on the date of promulgation of

the Rules, In case ha is found suitable for ciromotion,

they shall promota hirr. as Assistant Communication Offic sr

on regular taasiso He uould also bs entitlsd to all

conssqusntial benefits. Respond ants 1 and 2 shall comoly

uith the above directions within a period of thres months

from the date of communication of this -order,

6. Rsspondsnt Mo.3 has stated in his counter-affidavit
\

.that in compliancs. uith the judgament of the Tribunal

dated 9.B. 1989, the Departmental Promotion Committaa uas

convened, but its findings havs bsan kept in a saaled

cover as it was brought to its notice that the applicant

has not yet been completely exonerated from the Vigilance

angle. They have stated that this has been dons in

accordance uith the prescribed procedura. Thus, it is

thsir .stand that the order of this' Tribunal was implemBntsri

7, The -'Case . . of the applicant is that he-.joinsd
•I

Government service under the Oirectorate General of

Civil Aviation in the Plinistry of Civil Aviation in 1 962,

He Was on deputation with the National Airuort Authority

sinca 1, 6, 1986 under the terms and conditions laid down

in the National Airport. Authority Act, 1985, He uas

promoted on an ad_ hoc basis to the post of Assistant

Communication Officer on 30.4, 1 982 and he has worked

as such for over five years. According to him, the

respondents did.not comply uith the Tribunal's'judgement

dated 9, 8. 1909.



- 5 -

0^ On 15, 9. 1989, respondent No. 3 issued a circular

asking ths option of the Gousrnment efnployeBS, including

the applicant, for absorption in the National Airport

Authority, or their intention of not becoming regular

ernployess of the said Authority. The option uas to be

Bxarcissd by 2nd October, 198 9, It was stated in the

circular that any sraployes uho does not exarcisB the

option for absorption, or does not intimate his intantion

of not becoming a regular srnployee of the Authority, uill

be deemsd to have been absorbsd in ths PJational Airport

Authority w.s.f. 2nd October, 1989. It has b sen stated

in the. said circular that the respond sn t-N o, 3 proposes

to absorb the applicant in ths post of Communication

Assistant held by him on rogular basis in ths Central

Goy ernmsn t,

9, Tho applicant submitted a r spr essn tati on on

22, 9. 1989, u he rein hs stated that his promotion case

had since besn dscidad by this Tribunal by judgement
iV-i ^

dated 9, 8, 1989, ' and .Jiri the respondents have been

dirBCted to consider his aromotion on regular bssis in

ths Cadre, of Assistant Cbm^'runication Officer w.g.f,

20,3, 1983. Sines the said judg-smant had not been

implemented by the concerned authorities, he stated that

he Was not supposed to exercise his option at that

crucial stage. Ha, therefore, requested that his option

as called for, may be postponed till tha Tribunal's

order is implsmented by the concerned authorities, and

that he may "be permitted'-.to exercise his option later,

10. With reference to ths aforasaid representation,

the respondents have stated that the employees who uere

holding the posts on hoc basis at the time of
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absorption 2,108 1 969, hiaue been absorbed in the

oosts uhich they'ujera holding on regular basis. The

applicant uas holding only the post of Communication

Assistant on regular basis at that point of time,

11. The applicant urote to the Director General, of

Civil Aviation in this regard-,- Tha Qiractor General

informed him that his case was being looked into and that

they will do whatever uias legally possible (vide letter,

dated 7. 2. 1990 at Annexure U, p.21 of the paper-book),

12. On 1 6. 2. 1990, respondent Wo. 2 issued a list of

officars of the Oirectorate General of Civil Aviation

uho uera absorbed in tha National Airport Authority and

uho uers deemed to have retired from Government service

u.e.f, 2. 10, 1989, The name of the applicant did not

f ig ura in the said list,

13. On 9,3, 1990s the applicant informed respondent

No, 3 to tha effect that he does not intend to become a

regular employee of the National Airport Authority, and

that he has opted to remain uith respondent No, 2,

14. Ths respondents informed him by their' ilemorandum

uhich uas received by the applicant on 2,5. 1990 stating

that as he did not exercise his option uithin the stipulate

periods he is deemed to have opted f or ' ab sor p ti on in

ths National Airport Authority and as such, his request

for not becoming a. regular employee of the said Authority

could not be agreed to,

13» 23,o, 1989j the respondents issued the impugned

ffiemora^dum, uhsreby he uas transferred from C>elhi to

V/aranasi and uas directed to report foi/duty at the new
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station. Tha rsspondents passed anothar order on

22, 3. 1990 informing him that consequant upon his transfer

to Uaranasi, tha allotment of Government accommodation

stood cancelled u.e.f. 12.5,199D.

15, The applicant has contended that he has been

appointed on regular basis as Assistant Communication

Officer undar the Director General of Civil Aviation

Li.e.f, 20. 3. 1983, that he holds .a lien as a Government

servant under the Director General of Civil Aviation

which Cannot be taken auay from himj and that the

impugned order of absorption of the aoplicant in the

National Airport Authority is discriminatory. In this

context, ha has referred to the names of certain ofricers

uiho indicated their intention that they did not want to

be the regular emoloyees of the National Airport Authority,

as a result of which, their transfer orders usra c.-moelled.

He has also mentioned the names of the officers who gave

their options late, or have not exorcised their option

but were still continued on deputation 'Jith the National

Airport Authority without absorbing them. The respondents

have stated that the transfer orders have been-given only

to thosB uho have opted For absorption in the National

Airport Authority, Some persons against whom vigilance

casss are pending, have not been absorbed in the

Authority. They uill be considered for absorption only

after their cases are cleared by the yiqilance.

17, !iie have gone through the records of the Case and

have considered the rival contentions. 9--
had

IB. Before filing the present application, ths'applicant

filed a writ petition in the Delhi High Court (CiJP~ 167 6/S9,.

Chaman Singh 'Js. Union of India & Others) challenging his

.....G.. j
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transfar from Delhi to 'Jaranasi hy order dab=d 30th

T'tay, 1989. AFter haaring the counsal for both the

partiasj the Oslhi High Court sau no reason to interfgre

with the case rslating to his transfer from Delhi to

^Eranasi and dismissad tha urit patition by ordsr

da bed 12.3, 1990, Respondent No. 3 railed heavily upon

the order passed by th b Oalhi High Court in support of

their contention that the applicant had becorriB an

employes of the National Airport Authority. Thay hawa

also produced a copy of the aforesaid o rd ar passed by

the Oslhi High Court at Annexure R-2 to their countar-

affidav/it at pag-GS 46-47 of tha paper-book.

19. The applicant did not axercisEJ his option to

ba absorbad in the National Airport Authority within

tha stipulated period, Con ssquen tly, tha dacisicn of

the said Authority deeming the aoolicant to haUB opted

for absorption in the Authority, cannot ba faulted.

Similarly, his ~ transfer from Delhi to 'Jaranasi

u.e.f. 12.3.1990, cannot also ba gone into in the oresont

proCBGdinqs as respondsnt Mo, 3 who has issued tha order

of transfer, -is not amenable to the jurisdiction of the

Tribunal.

20. There is, however, anothsr aspect of the matter

uhich relatas to tha plea raised by the respondents that

the l).P, C, uhich consider ed the case of the applicant for

promobion, has kept its findings in a seal ad cover on

account of the pending vigilance case against him,

21. Tha nuestion arises uhethsr on account of the

Dsndency of a vigilance case, the oromotion of an

' • '

9.. ,
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officer could bs deferred, as vJas done in the instant

C-3SS, In our opinion, this cannct be done in uisi-J of

the recant decisions of the Suprama Court in C. C.

Arurnugam & Othcjrs Ws. th 0 State of Tamil M-sdu, 19B9(2)

SCALE 1041, and the State of P. Us» 8ani Singh,

1990 (1 ) SCALE, 675.

22, In Arumugam' s cass, the Supreme Court obseryed

that the c on sid erati on of promotion could be postponed

only on reasonable grounds, Th0 promotion of persons

avoainst uhom charge has been framed in ths disciolinary

procsadings or charge-shsst has baan filed in criminal

case may oe deferred till the proceedings srs concluded.

In th 3 case of respondent Mo,4 oefore tha Suore'ne Court,

his.name uas not included in the oanal far promoticn

since there u er 9 disciplinary aroceedinis then pending

ag a i n s t him, (3 u t when the pan el y a s pr a pa r sd an d

aoproysd, there was no charge framed against him. The

Supreme Court observ/ed that "it is, therefore? not

proper to have overlooked his cass for promotion". The

Supreme Court, t,herefore, directed that his cose be

considered for promotion- on the date on which his junior

Uas promotod and if ha uas found suitable for promotion

he must be or emoted uith all c on sscu en ti gl ban ef its,

23. In the same vein, the Supreme Court observed in

3ani Singh' s-case that "normally, pendency or contemplated

initiation of disciplinary prcceedinris against a can^'^idate

must be considered to have absolutely no impact upon, to

his right being considered. If departmental enouiry had

reached bho stage of framing of charges after a pri:r;a

facie Case has been made out, the nor-ial arocedure

v

.....10..,
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folloti>ed as mentioned by the Tribunal uas *sealed cover*

procedure but if the disciplinary proceedings had not

reached the stage of framing the charge after prima

facie case is established, the consideration for promotion

to a higher or selection grade cannot be withheld merely

on the ground of pendency of disciplinary proceedings";

24, In the light of the aforesaid rulings of the Supreme

Court* ue are of the opinion that the non<*consideration of

the Case of the applicant for promotion as Assistant Coromuni-
\

cation Officer by the O.P,C«, is legally untenable* The

mere pendency of a vigilance case should not stand in the

way of the applicant being considered for promotion.

Accordingly* ue direct that the meeting of the 0,P.C« should

be re->convened as expeditiously as possible but in no event*

later than 31,12,1990 to consider the Case of the applicant
• .

for promotion in accordance uith the Tribunal* s judgement

dated 9,8,1989, The 0,P,C, shall not take into account the

vigilance case pending against the applicant. In case the

0«P«C, finds him suit^le for promotion* he should be

promoted as Assistant Communication Officer u.e.f, the due

date. In that event* the respondents shall give him an

opportunity to exercise an option afresh uithin a reasonable

period* as to whether he uould like to remain in his parent

Cadre or not. The application is partly alloued on the

above lines,

25, In MP-2144/90 filed by the applicant* he has prayed

that the respondents should be directed to release his

salary for the period commencing from March, 199Q to-date.

As ue have already come to the conclusion that the applicant
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must be deemed to have been absorbed in the National

Airport Authority u,e,f, 2.5.1990, no direction can be

issued to the Directorate General of Civil Aviation to

release to hifa the salary from that date, HP-2144/90
\

is also disposed of accordingly. The interim order

Passed on 18,5,1990» is hereby vacated.

There uill be no order as to costs,

-fil^
(D, K, Chakr^vorty) (P»K, Kartha)

Administrative Member Vice-Chairman (3udl, )


