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0.A. No. 926/1990

T.A. No. 199
| DATE OF DECISION _ 30.9,1991,
Shri Suraj Prekash ghopra Petitionér
~_shri G.D.Bhandari, Advocate for the Petitioner(s)
Versus '
UeBolos & Orse ' Respondents
shri Q.N.Moolri, Advocate for the Respondent(s)

CORAM

.- 'The Hon'ble Mr. justice. Amitav Banerji, chairman.
_ R ‘,"_‘The Hon’ble Mr. 1,K.Rasgotra, Member (A)

. . e 1. Whether Reporters of local papers may be allowed to see the Judgement 2¢
2. To be referred to the Reporter or not ?
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NEW DELHI.
0eAo. NO926/1990 . pate of decisions 3¢ 3—)
ghri Suraj Prakash Chopra e Applicant.
Vs,
Union of india & Ors. cea : ' Respondents.
CORAM

HON'BLE MR. JUSTICE AMITAY BANERJII, CHAIRMAN .

- HON'BLE MR. I.K. RASGOTRA, MEMBER (A) -

For the applicant ese . | - sghri G.D.,Bhahdari, counsel,
@ ~ For the respondents ces -~ ghri O.N.Moolri, counsel.

(Judgment of the Bench deliveredfby Hon'ble

Mr. Justice Amitav Banerji, Chairmén).
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The applicant has prayed in this 0.A. Tor restoring

post retirement passesfor his gravelling by train,; he

being a retired railuay servant. He has stated that the

Asétt. ;ommercial gfficer (Reservn;),‘Northern_Railuay,

Neu Delﬁi (Ahnexurng) refused post retirement pass to the
P appiicant in an arbitrary manner on the ground that the

' ' vacated

applicant had not/railuay guarter .for 31 months after

his retirement on 30.11.1985. The applicant referred to

Annexure-A-I to the application‘fwhefein the follouwing

ndorsemept has been made.
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He is not entitled to a Railway pass because he has vacated

the railway quarter after 31 months from the date of
retir t, i ' ' . ‘ .
emen This o;dgr was uwritten on the application
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of the applicant for issuing of post retirement railway

Passe

Ainnexure A-2 is a letter of the Railway Board
dated 24.4.1982 addressed to g.Ms, N.Rly. and others on
the subject of unauthorised retention of railway guarters
by retired Railway officers and staff .- certain steps for
vacation were indicated, one of them was at No.(iii)

which reads:

Weor every one month of unauthorised retention of
railuay quarters, one set of post-retirement
passes should be disallowed. A show Cause notice
to this effect may be issued to the retired

employee before disallowing the pass.'

In Annexure A=3, the Railway Board's‘letter dated
4.6.83 addressed  to the General fanagers All Indian
Railuwaysincluding CLW, DLW and ICF etc. It also relates to
unauthorised retention of Railway guarters by retired
railway oFFicefs and staff. Para 2 of this letter reads
as follows:

Wit is clarified that one set of post-retirement
passes should be disallowed for every month on
unauthorised retention of railway quarters by -
retired officers/staff. The concerned retired
officers/staff may be allowed the privilege

of post-retirement passes after the pericd during
which the forfeited passes would have been
admissible is over. For example,; if a retired
cfficer/employee retains railway guarters
unauthcrisedly for six months, six sets of post-
retirement passes should be disallowed. He/she
will be eligible for post-retirement passes after
expiry of 6.3 or 2 years, as the case may be,
depending upon his/her entitlement for post=

retirement passes in a year."

Annexure A-4 is another letter from the Railuay
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dated 17.1.1985 to the General pManagers, All Indian
Railways including CLW, DLW & ICF etc. It points out

that before the Raliluay administration denies the issue

of a post retirement paés ap@lied for by a railway émployae
on account of retention of Railuay éccomquation by him
beyond the pericd permissible under‘the rules, it 1is
clarified that the show cause netice has to be-issued

as if it is reply to the application made by an employes
for issue of a post retirement railuay pasé. Conseguently ,
wide publicity should.be glven Frcm(time to time by the
Railway pdmipistration of the penaltiesvleuiable in terms
of their letters of even number cated 24.4.1982 and 4 6.83
for unauthorised retention of Railway Guarters by railuay
servants so that they ares made fully auware cf the implicaticns
of unauthcrised retention of rallway tuarters by them
Iandrthey do not show their ignorance in this regardes

The applicant had filed a representaticn on
13.9.1989 (Annexure A-38) praying that the periocd of
overstayvin railway QUarter' be condoned and arrancement
made.for issuing thé passes to him.

The applicant has prayed for setiing aside and
quashing the order dated 19.4.1980 and has also prayed for
interest accrued on the amcunt of gratuity from the date
of retirement i.e. 30.11.1985 to the aate of actual
payment . |

The respondents ordered following deductions
from the gratuity of the applicant (Annexure A=7) vide

letter dated 25.10.1988; | %
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1.12.85 to 31,1.86 @ RS .27.50 per month.
142.86 to 31.3.86 double the normal rent / 10% of

of the emoluments.

1. 86 tc 31.7.88 @ Rs.137.50 per mcnthe.

1.8.88 te 29.8.88 @ Rs.1100/~- per mcnth.

In addition water charges @ Rs.25.50 per month and safail
charges @ Rs.4/- per month were recovered from 1.4.86 to

29.8.88.

shri 0.Ne« Moolri, learned counsel for the respondents
urged that the applicant has asked for two reliefs— one feor
issuing of post retirement passes and the cther is for
interest on gratuity. He urged that these two reliefs
cannot be considered in the same 0.A. as they are hit by
the provisions of Section 10 of the Rgles. He also urged’
that the Application ié barred by time.v He urged that the
appiicant had overgtayed in thelquarter allotied to him
for 31 months and had tc suffer a tEtal of 31 passes and
he would be issued passes after the expiry‘oﬁ said périod.
shri ge.N.Mpoolri further contended that the
necessary show cause notice was given to the applicant.
The question: of gratuity and any interest therecn or the
guestion: of‘penal rent or market rent are beyond the scope
of the present application and c%nnot be gone intoc and
they are extréneous tc the order impugned and challenged
before the court and they ére not in issue before the
present application. He further stated that the'departmental
remedy has not been exhausted and no effoft toc that effect
has taken place and the applicapt has no cause of'action.

He lastly urged that this ppplication will have tc be .
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confined only to the questicn of passes and not in respect
of irterest..

| In fhe rejoinder, the applicant stated that the
tuo reliefs are interlinked and cannot be separated from
éach cther. Gratuity is a propérty under article 91 and
;annot be withheld fcr retention of ﬁhe Gﬁvernment
accommodation.

puring the ccurse of the arguments, learned counsel
. ..
A

for the applicant, Shri G.D. phandari relied on the

Full Bench decision of +this Tribunal ip the case of

WAZIR CHAND Ve Ub 1o & ADRS. (UA'2573/1989) decided on
25.10.,1990 where the Full pench summed up the qonclusions

in the focllowing words:

Issue Nool:

(1) yithholding of entire amount of gratuity
of a retired railuay servant so leng as hse
does not vacate the railway quartser 1is

legally impermissible.

(ii) Dis=-allowing one set of post-retirement
passes for every month of unauthorised
retention of railway quarter is also

unwarrantede

The conclusionsarrived in the above Full Bench case
are fully applicable 6n the question raised in the present
O.A
Shri 0.N.Moolri, learned counsel Fér the respondents
| urged that the supreme Court has admitted the S.L.F.
against the above decision and the matter is pending in the
supreme Court.

Ih our opinion, the admission of a S.L.Fe.

Y



Y

P

is not a sufficient ground for not applying the law laid

down by the Full Bench decision. It is only when the
Supreme Cuurt sets aSide thp decision of the Tribunal,lthen
only that judgment would operate under Article 141 of the
Constitutione The Supreme Court has laid down that
only reasoned order passed by the supreme Court would be
applicable as a decision under Art.141 of the Ccnstitution.
Nﬁrmally, an admission of a case by the Supreme Court does
not contain any reasone

'Shri 0.N.Moolri, learned counsel for the respondents

referred tc the decision of the Supreme Court in the

. case of RAJ PAL WAHI & ORS. V. UNION OF INDIA & DRS.

(SLP N0.76B8-91 of 1988) wherein it was held:

% There is no dispute that £he>petitioners stayed
in the Railway Wuarters after their retirement
frecm service and as such under the extant rules
penal rentwas charged on these petitioners which
“they have paid. 1In order to impress upon them
to vacate the Railway Q{uarters the Railuay
Authorities issued orders on the basis of the
Railway Circular dated 24th April, 1982,
Purporting to withhold the payment of death-
cum=—retirement gratuity as well as the
Railway passes during the period ef such
occupatlon of Quarters by them. The delay
that uas occurred is on account of the
withholding of the gratuity of the death-cum-
retirement gratuity on the basis of the aforesaid
Railway gircular. In such circumstances we are
unable to hold that the petitioners are entitled
to.get interest on the delayed payment of
death-cum-retirement gratuity as the delay in
payment occured due to the order passed-on the
basis of the said circular of Ralluay Board
and nct on account of administrative lapse.
Therefore we are unable to accept this submission
advanced on behalf of the petitioners and so

we reject the same. the Special |eave petition

0,
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is thus disposed of. The respondents, however,
will issue the passes prospactively from the
date of this order.,”

In the above case of BAl pAL.WAHI & DRS (supra)
the only ground of challenge was that the Raiiuay authorities
were wrong in éifhholding the death-cum-retirement gratuity
and complimentary passes on the basis of the administrative

instructions iséued by the Railway Board im.-.Circuldr dated

24.4.1982, In the body of the judgment, it has been stated

that after vacation of the guartsr by the petitionmers, the

passes have been raleased as well as the amount of deathe

cum-ret irement gratuvity which was held back were also

released, On behalf of the petitinners it mas/sfated that
they have no grievance with regard to withholding of the

death;cum-retirement gratuity as the same has been released

" by the Railway Authority. As regards the passes the

patitiohers cannot have any greivance because these were
directed to be issued after vacation of the quarters, The
anly question which was be%ore'thair Ldrdships thereafter

was whsther fhey ue:elentitled to in@erest in respect of the
amount which was withheld and paid subsequently at the

rate mentioned therein, This was dome in view of the

Railway Boardfs Circular dated 14.,9,1984, The relevant
portion of the circular is quoted belou:

"The Covernment have had under consideration the
question of raising the rate of interest péyable
to a Railuway employee on delayed payment of
gratuity whers the delay occurs on account of
administrative lapse or for reasons beyond.the
control of the Govermment servant concerrned.
In partial modifeation dated 3.9,1978, the

?
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President is now pleased to decide that where the

payment of D.C.R.6., has been delayed the rate of
interest will be as follous? :

Beyond 3 months and upte ohe year = 7% per annum,
Beyond ome year | - .10% per annum,*

Their Lordships observsd that there was no dispute that
the petitioners stayed in the Railway quarters after their
retirement from service and they were also liable to pay

penal rent. In order to impress upon the petitioners to vacate

_the Railuay Quarters, the Railuay Authorities issued orders

o the basis of the Railuay Circular dated 24.4.1982 to with=
hold the ﬁaymeﬁt of D.C.R.G, as well as the Railway passes
during the period of such occupation of quarters by them.
it was held that the delay that has occured Qas on account

of the withholding of the gratuity om the basis of the.

~aforesaid Railway cireular, Thereafter their Lordships

observed:

"In such circumstances we are unable te hold
that the petitioners ars entitled to get
interest on the dslayed payment of dsath-cum-
retirement gratuity as the delay in payment
‘occurred due to the order passed on the basis of
the said Circular of Railuay Board and not on
account of administrative lapse,"

Their Lordships disposed of the S.L.P. accordingly and the‘
respondents were directed to issue péssee prospectively
from the date of the order, .

It will be éeen from the above, the prinecipal
question which was determined by the Sdpreme Court was$
whether any interest was liable to be paid.to the

applicant by the Railway Administration? Their Lordships

have clearly laid down that the payment of interest will f
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depend on the facts and circumstances of the case, They had
clearly held that becauss of the Railway Board Circular
dated 24 .4.1982, they were umable te interfere in the
matter., In other werds, if it uas not due tc the
lapse on the - )

administrative/ part of the respondents, no interest uas
liable to be paid. In regard to the passes, their Lordships
held that the passes will be issued prospectively from
the date of the order,

In the present case we find that the applicant has

post-retirement

asked for two reliefs = one is for restoration ef/ passes
and, second, is for payment of interest, We are of the-

yiew that according to the law laid doun by the Supreme

Court in the case of RAJ PAL WAHI & ORS (supra), the

|

applicant’ will be entitled to the restoration of post-
retirement passes but not to interest as claimed by him,:

The reason for not allouwing the interest proceseds on the

"same footing as in the above case of RAJ_PAL WAHI & ORS,
(supra) . |

In the result, therefore, this 0.A . succeeds in
part, The applicant's claim Fof payment of interest on
delaysd payment of gratuity is aeclined but his claim
fer restoration of post-retirement passes is allowed
prospectively from the date of this order, ue order

accordingly, There will be no order as to costs,
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(I.K.RAS oTaag , (AMITAV BANERJI)
MEMBER(A) - CHAIRMAN
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