41 . ' CAT/7/12
L
et /‘,’
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : (( _,\
X NEW DELHI ]
0.A. No.  g921/50
: T.A. No. . 199
S | DATE OF DECISION___ 19.9.1390,
~i3h€ Har Saran o xPetitionex Applicant
. 5h.0.P.Khokha, Advocate for the Petitionex¢s)ppl icant
] 4 - Versus
' Union of India & ors. Respondent s
;' Mrs. Raj Kumari Chopra, Advocate. for .the Respondent(s)
CORAM

The Hon’ble Mr. P K. KARTHA, VICE CHAIRMAN(3)
The Hon’ble;Mr. D.K.CHAKRAVGRTY, -MENBER (A}

Whether Reporters of local papers may be allowed to see the Judgement ? 9,@

To be referred to the Reporter or not ? ﬁ},@)
Whether their Lordships wish to see the fair copy of the Judgement ?] \7\
Whether it needs to be cuculated to other Benches of the Tribunal ?

{ JUUOamCﬂt of the Bench dellvered by Hon'ble
Mr. D.K. Chakrauorty, Mumber{A)

Judgement

The shaort point involved in this appliéation

A

ct,

under Section 19 of the Bdministrative Tribunals
1985, is whether the reversion of the applicant from
4. 2 ¥ L e e - L - | ‘
the post of Assistant Mason to the post of Baeldsr

is legally sustainable,

2. The applicant was appointed as Beldar in 1967,
. On 20-5-75; he was transferred from Hindon to MEQ
Delhi at his requast. The transfer and posting was
? subjsct to the condition thet he would foreoo hlﬁ.
i old seniority. He joined 'Df Division of CpP.w.D.,
New Delhi on 2.6.75. Therefore, his seniority, as

per rules, will anly be with effect from 2.6.75 and not



Ffrom 1967 when he Jjoined the CT.F.u.D%s unit at

‘Hindon, Gheziabad.
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3. The epplicant quelified tha prescribed trade

test for the post of Assistant FMason in 1575. He

an 14.8.87. On

ea)
e
(7]
o
‘.4
w
-
m
ju
r
=
&
o7}
]
2

was promoted

16.3.90, ths respondents passed the impugned order

o

of reversion on the grouynd that he had managed

to-get the promotion by mistake superseding his
saniors. The impugned order reads as follous:-

S
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M T am dirscted toc invite & reference to you?
letter No.10(33)/Co-ord. Cirecle(£)/E-111/513
dated 8.3.90 on the abéug\cited subject and

tc ssy that the matter has been examined and

it has been feund that Shri HadSeram menaged
to get the promotien by mistike supsrceding his
seniors, by virtue of his eerliar ssniority uwhich

however, stood forefeited conssquent upon his inter-

unit transfer from Ghaziabad Central Divisicn te 'D°
Division. In fact his dats of seniority in the
catsgory aof Beldar was 2.6.75 a&and not 1.5.867.

Shri Her U8ran's wrono

'3

romotion has adversely
affected the intersst of other Beldars of 0!
Divisiogn senior to him. Accordingly it has been
decided that Shri Har Saran may be rsvsried

to the category of Belde®, forthuith, and be

congidered for promotion as Assistent Mase

3

@

in turn on the basis af his sgniority from 2.6.75

2. It has alse besn decided that the Superintending
Engl Jﬂﬁ/Exerulee Enginser concernsd may furnish a
aport @Xplaiming the reason for the lapse sn that
ffic

els responsible could be Healt uith debsre ntly,

O

dingly.n

3. You may procesd further accor

:

b The applicant has contanded that he has
@cquired & prescriptive right to hold the nost of
Assistant Mason and t hat his senlority cannot bse
~ Ty da Ly L R R [ : 1 s
@lteved to his disadvantage unilaterally without giving

him @n opportunity to show cause against the same



Se Tha respondsnts have contended that the mers
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passing of the Trade Test will not

n .

to promotion as mrssis

0
(us

ant Mason, that the apnlicant

was promoted to the said post by mistake, that there g
are several nersons senior to him who would heve bsen
promoted but {'or the mistake and that the mistake

wes detected when they received reprssentations in

-

this regard from his seniors.

6. We have gone throuwgh the records of the case

. . . AN
corefully and have considared the rival contentions,

[} ~

Accerding to tne_u;P.u.D Manual, Volume III on work
chargad Establishment, 1972 Edition, normally no transfer
of work charged employzes shaell bé macges TIoOm one

unit to anotier except in the circumstances mentioned

in para 10.0%,. it is provided therein &s follouwsi-

No transfer of an amployee on his oun request
shall be made except in very special circumstances
with the approval of the Enginsar-in -Chief.

Such an employse will not be giueh bepefit of
past service in the neu unit for the purposs

of sepiority. He will, however, count his

past service for pensionary or terminal besnefits.®

Te The respondsnts have statsd in theair counter-
affidavit that the applicant gualified the trade

test by using/quoting his date of seniority &8s per ths
record of his srstuwhile unit at Ghaziabad, i.e. 1.5.67.
This has not t»en denied by the applicant whersin has
has taken the plsa that he "being semi-literate could
not e esxpected ww know the intricacy of rules regarding

the ssniority and eligibility for Trade Tezst etc.t

@////B. wWe are not impressed by the abovs contention

of the applicant.

et

is hard to balieve that he was




ignerant of the fact th

from Ghaziasbhad to Deihi
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d adversely
the respondents made a
uncergo the trade test
mistaksn notion of his
on himn a legsl right to
post after the mistake

Neithsr in lsaw nor in &

at wien he sough
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at his oun request, it 5
his seniority. The fact that
mistéka and allowsd him to
and promoted him due to
seniority would not confer

continue in the promotional
was detscted by the respondents.

guity is he entitled te the

reliaf sought in the present @pplication. In @ case
of this kind, we do not consider that the provisions
of Article 311 of the Canstitutipn woulc be attractad.
There is no merit in the application and the same is
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S BeStos  MMwewdsE,  The
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interim order passed on 18.5.1990 and ceontinued
thureafter, is nereby vecated. There will be ne

prder as to costs.
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