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1. k'ihether Reporters of local papers may be

allowed to see the Judgement?

2. To be referred to the Reporter or not?*^

JUDGE I^ENT

The ^plicant is enployed as Postal Assistant,

Lodi Road Head Office and assailed the order dt. 16.11.1989

,(Annexure Al) and the Memo dt. 15.12.1986 (Annexure A2).

By the order dt. 16.11.1989, the crossing of EB was not

allowed as the ^plic^nt was not found suitable to cross

the EB in the pay scale of Rs.975-1660 at the stage of

Rs.1150/1180 w.e.f. 1.5.1986. The order dt. 15.12.1986 is

also to the sgme effect. The applicant has claimed -ttie
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relief that these inpugned orders {Annexure AL and A2)

be set aside and the respondents be directed to allow the

applicant to cross the £B in the revised pay scale at

the stage of Rs .1150/1130 w.e .f . 1.5.1936.

2. The facts of the case are that the ^plicant was

Viorkxng as Postal Assistant sxnce 1978 and he v/as allowed

to cross the EB at the stage of Rs.300/308 w.e.f, 1.5,1934.

On the recomroendations of the 4th Pay Commission, the pay

scale was revised w.e.f. 1.1.1986 and the pay of the

applicant was fixed at the stage of Rs.1150 and the EB was

due to be crossed on 1.5.1986 at the stage of Rs.1150/1180.

The applicant was informed on 15.12.1986 that the case of

the cpplicant has been revie^^d for SB, but he was not

found fit to cross the EB. Hov\ever, subsequently on

19.2.1987, the services of the applicarrb were terminated

under Rule 5(2) of the CC3 (T3) Rules, 1965. However, the

Said order was set asicte and the ^plicant was reinstated

by the order dt. 16.10.1987 and joined on 2.11.1987.

After reinstatement, the case of the ^plleant was again

considered when he submitted the petition and by the order

dt. 16.11.1989, the applicant was not considered suitable to

VJL.
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cross the EB. The case of the applicarrt is that the

impugned orders are vioiative of principles of natural '

justice. Secondly that the service js cord of the ^plicant

has been quite satisfactory and no adverse entry was ever

communicated to him. That the mandatory instructions of

OM dt. 15.11.1975 have been totally ignored while applying

the test of crossing of the £B in the case of the applicant,

3. The respondents contested the application and stated

that the case of the applicarrt was reviewed for crossing

of the EB on 6.12.1986, but due to some unsatisfactory

service record, he was not allowed to cross the EB as he

was not found fable to put his weight which is clear from

the CR for the period from 1.4.1984 to 31.3.1985 and he

was informed about this on 15.12.1986. It is also stated

that the applicant has since been chargesheeted for

tanpe ring/forge ring past sertificates on the basis of which

he got eiTployment and he is on suspension w.e.f. 18.9.1989.

The case of the applicant for crossing of the EB was

considered in due time. The applicant was not found fit to

cross the EB due to unsatisfactory service record and curt

4'
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behaviour. It is also stated that adverse remarks were

communicated to the applicant on 1.7.1982 and also on

2.5.1985. He was also reprimanded during the period from

1.4.1988 to 31.3.1989 for his unruly behaviour. Thus

the application, according to the respondents, is devoid

of merit.

4. I have heard the learned counsel for the parties

at length and have gone through the record of the case.

Firstly, the applicant has assailed the order of non

crossing of the EB on 15.12.1986 (Annexure A2) in the

present application which has been filed on 3.1.1990. The

letter dt. 15.12.1986 clearly shows that he has not been founc

fit to cross the HB and his case will be again reviewed in

April, 1987. It was on 3.10.1983 that the applicant has

made a representation against this order dt. 15.12.1986.

In fact vhen the EB was not allowed to be_ crossed, the

applicant should have assailed thp same, but he has not come

at the proper time and the subsequent representation against

that order will not add to the limitation as held in

3.3, Eathore Vs. State of Madhya Pradesh, reported in AIR

1990 3G;p-lO.
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5. Further the services of the applicant were terminated

under Rule 5(2) of the CCS(!r3.)aules, 1965 by the order

dt. 19.2.1987. However, the applicant v^as ordered to be

reinstated with immediate effect vide order dt. 16.10.1937 and

theapplicant joined the duty on 2.11.1987. The ^plicant

at that tiii^ did not agitate the matter and it was about

ore year after on 3.10.1988 when the ^plicant desired the

review of the order dt. 15.12.1986 withholding the

grant of £B w.e.f . 1.5.1986. The present application has

been filed in January, 1990 and if the applicant was not

given any reply within six months, then the applicant could
\

have filed the ^plication after the expiry of the period

six months. But the applicant did not file the same at that

time and he filed the present application in: January, :199G.

There is no explanation for the delay. Though the applicant

appears to have again represented on 27.10.1989, but that

will also not add to the period of limitation as prdvided

under Section 2l(l) of the /^ministrative Tribunals Act, 1985.

6. Hov^ever, the matter has also been argued on merit as

it was admitted already on 5.1.1990. The recommendation of the

Third Pay Commission was accepted by the Central Government

and it has been clearly laid down that the corssing of

EB should not be considered as a routine matter and it should

be crossed in the event the ^plicant is able to put his

waight and work efficiently to the utmost satisfaction of the

i
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department. The departmental file was also placed before

the Bench at the time of hearing. The report for the

period from 1.4.1984 to 31.3,1985 shows that the applicant

is of average and he is disciplined under strict hands,

curt in behaviour and about devotion to duty , he is stated

to be 'about satisfactory*. Ha has also been advised to

b© polite/cooperative in his dealings. The report for

the period from 5,5,1985 to 23,12.1985 shows hiro to be an

official of about with above average capability, £B of

the applicant was due to be crossed on 1,5.1986, He has

also been given the report for the period from 24,12,1985 to

31,5,1986 and he has been ranked as an average official and

general ranking has been satisfactory. Thus till the

time^ the £B yas to be crossed, the applicant has not earned

any good remark. The OPC uhich considered the matter for

crossing of the EB, in its opinion, recommended that the

applicant's performance is not such that he may be allowed

to cross the £B, This Court cannot sit as an appellate court

ovsr the recommendations of the DPC, There is an observation

in the ACR of the^ applicant that the applicant is curt in

his behaviour and he has also been advised to be polite.

Thus it cannot be said that the opiniohof DPC is any manner

arbitrary or prejudieial. It uas afitar the consideration by

the OPC that the applicant uas informed in Decembar, 1986

that he is not found fit to cross £8, Thereaftar the
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applicant was tarminated and again reinstated. He was also

reprimsndsd for ths period from 1,4.1988 to 31.3.1^89 for

unruly bahauiour. The respondents have also stated that

tha annual reviau of ifficiency Bar in the case of ths

applicant was carried out in Decembarj 1988 as well as in

November, 1989. Ha has not been found fit to cross the £8.

Tha applicant has also been chargeshaatad under Rule 14 of the

CCS (CCA ) Rules, 1965 on 1.12.1989.

7. The contention of the laarned counsel is that the

1

adverse remarks uere not communicated to the applicant, but
1

the respondents in para 5.3 have clearly stated that adverse

remarks uere communicated on 1.7*1982 and also on 2.5.1985.
/

The applicant in the rejoinder did'not give any reply to

para-5.5. Again in para-5.11 of the countar it is stated that

the^adversa remarks in the ACR of the applicant were

communicated to him. Thus it cannot be said in this case

that the adverse remarks uere communicated to the applicant.

8. Tha respondents while deciding the case of crossing of

the £B have considered the relevant provisions of FR 25 and the

instructions of Government of India balou this Rule and have

filed the extract as Annexura R4 to the reply. The

respondents have also relied on Rules 270 and 271
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of P&T Manual Voluin8-I\/,5th Edition and filed the same

as Annexure R6 to the countar uherein it is statad that

in regard to the second bar, it should be considered whether

such an employee has worked well and shown promise of being

capable of filling a highar appointment.

9. Taking all thasa facfes into account, I find that the

present application is totally devoid of merit and, therefore,

is dismissed leaving the parties to bear their oun costs#
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