IN THE  CENTRAL ADMINISTRAT IVE TRIBUNAL

PRINGIPAL BENCH, NEW DELHI
C . )

O.A. ND. 9/1990 DATE OF DEGISION :
| AT A2
Shri Lallan Prasad o ...oplicant’
' Vs. .‘
" The C.P.M.G., New Delhi & Anr. ...Bespondents
CORAM ; - - R

Hon'ble Shri J.P. Sharma, Member (J)

For the #pplicant ' ...Shri Sant Lal |
For the Respondents ...Shri K.C. Mittal
‘ .
1. Wnhether Reporters of local papers may be %
allowed to see the Judgement? > 4
2. To be xeferred to the Reporter or mot?%s {
- !
- ~ _JUDGEMENT
The mplicant is employed as Postal As_siS'hént
|
Lodi Road Head Office and assailed the orcer dt. 16.11.1989 (
" {Annexure Al) and the Memo dt 15, .1.2 1986 (Annoxure A2) ‘

By the order dt. 16.11. 1989, the crossmg c;f EB was no+; |
allowed as the appliq:ﬁn‘l; was not found suitable to cross
the EB iﬁithe‘ pay: scale of Ps.975-;660 at the stage of
RBs.1150/1180 w.e f. 1.5.1986. The order dt. 15.12.1986 is
2lso to the same éffect. The spplicant has claimed the
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relief that these impugned orders {Amnexure Al and A2)
be set aside and the respondents be directed to allow the
goplicant to cross the EB in the revised pay scale at

the stage of 8.1150/1180 w.e .f. 1.5.1986.

2. The facts of the case are that the goplicant was
working as Postal Assistant since 1978 and he was allowed
to }cr.oss the EB at the stage of £.300/308 w.e.f. 1.5.1984.
On the recommendations of the 4th Pay C‘omrﬁission, the pay
scale was revised w.e .f.v 1.1.1986 and the pay o.f the
goplicant was fixed at the stage of ps.1150 and the BB was
due to be crossed on 1.5.1986 at the s tage of ks.1150/1180.
The applicant was informed on 15f12.1986 that the case of

the spplicant has been reviewed for BB, but he was not

found fit to cross the EB. However, subse quently on

19.2.1987, the services of the gpplicamt were terminated
under Rule 5(2) of the CCS (TS) Rules, 1965. However, the
said order.was set aside and the epplicant was reinstated
by the order dt. 16.10..1987 and joined on 2,11.1987,
After reinstatement, the 'case of the gpplicant was again
considered when he submitted the petition and by the order

dt. 16.11.1989, the applicant was not considered suitsble to
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cross the EB. The case of the goplicant is 4l';hat the
impugned orders are vi§lative of principles of natural
justicie. Secondly that the service moord of the gplicant
has been quite .satisfactory and no adverse entry was ever
| comnunicsted to him. That the mandatory instructions of \
’ | OM dt. 15.11.1975 have been totally ignored while applying

N\

the test of crossing of the EB in the case of the agpplicant.

® | 3. The respondents contested the application and stated
that the case of the gpplicant was reviewed for"lcro‘ssing
of the EB on 6.12.1986, but due to some uns atisf actory
service record, he was not allowed to cross the EB as he
Was not found ‘able to put his weight which is cle'a: from
the CR for the period from 1.4.1984 to 31.3.1985 and he
was informed about this on 15.12.1986. It is also stated
¢ ‘that the goplicant has since been chargesheeted for
| tampering/forgering paét certificates on >the basis of which
he got employmenﬁ and he is on suspension w.e.f. 18.9.1989.
The case of the appiicant for crossing of the EB was
4considered in due time. Tre applicant was not found fit to
| cross the EB due to unsatisfactory seryice record and curd
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behaviour., It 1is also stated that adverse remarks were
communic ated to tﬁe applicant on.l.7.1982 and also on
2.5;1985. He was also reprimended during the period from
©1.4.1988 to 31.3.1989 for his unruly behaviour. Thus

the gplication, acco:ding~£o therespondents, 1is devoid

of merit.

4. I have heard the legrned éounsel for the parties

at length and hawe goné through'tﬁe reEOIdAof the case.
Firetly, the spplicant hes assailed the order of non
crossing of tﬁe EB on 15.12.1986 (AnnexurelAZ) in fhe
present applicatibn which has been filed on 3.1.1990.A_The
letter dt. 15.12.1986 clearly shcws that he has not been foun
fit to cross the EB and his c ase will be again reviewed in
April, 1987. Tt was on 3.10,1988 that the gplicant has
made a represenﬁation against this ordercit; 15.12.1986.

In fact vhen the EB was not allowed to be crossed, the
applicant should have assailed ﬁhe same, but he has not come
at the proper time and the subsequent representation against

that order will not add to the limitation as held in
5.5. Rathore Vs. State of Madhya Pradesh, reported in AIR

1990 SG p=10. | i
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5. Further the services of the applicant were terminated
under Rule 5(2) of the CCS(IS)Buies, 1965 by the order

dt. 19.2.1987. However, the agpplicant was ordered to be
re-instated with immedlate effect vide order dt. 16.10.1987 and
theapplicent jéined the duty on 2.11.1987. The &pplicamt

at that time did not’agitate the matter and it was about

ore year after on 3.10.1588 when the goplicant desired the
revieﬁ of the order dt. 15.12.1986 withholding the -

grant of EB w.e.f. 1.5.1986. The present application has

been filed in January, 1990 and if the gpplicant was not

\

given any reply within six months, then the applicant could

have filed the gplication after the expiry of the'§efiod
six months. But the applicant did not file the same ot that
time and he filed the present application in:January;-1990.
There is no éxplanation for the delay. Though the a§§licant
appe ars t§ have ééain represemted on 27.10.1939, but that
will also not add to the period of limitation as prévided

under Section 21(1) of the Administrative Tribunals Act, 1985.

6. However,,the‘métter has also been argued on merit as

it was admitted élready on 5.1.1990. The recommendation of tte
Third Pay Commission was accepted by the Central Government |
and it has been clearly laid down that the corssing of

EB should not be considersed as a routine matter and it should
be crossad in thé event the apélicant is able to put his

waight and work efficiently to the utmost satisfaction of the
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department. The departmental fils was also plaéed before
the Bench at the time of hearing, The report for the

period from 1.4.1984 to 31.3.1985 shows that ths applicant

is of average and he is disciplined undsr strict hands,
curt in behaviour and about devotion to duty , he is stated

to be 'about satisfactary'. He has also besn advised ta

be polite/cooperative in his dealings. The report far

the period from 5.5.1985 to 23,12,1985 shows him to be an,

official of about with above average capability., £B of
the applicant vas due to be cressed om 1.5.1986. Hs has

also bsen given the report for the period from 24.12.1985 o

31.5.1986 and he has been ranked as an avsrage official and

gensral ranking has beesn satisfactory. Thus till the
time, the EB was to bs crossed;'tha applicant has not carmed
any good remark. The OPLC yhich considered the mattsr for

crossing of the EB, in its opimnion, recommended that the

applicant's performance is not such that he may be alloued
tocross the &8, This Court camnot sit as an appellats court
over the recommendations of the DPC, There is an observation
in the ACR of the applicant that the applicant is curt in

his behaviour and he has also been advised tq be polite.

Thus it cannot be said that the opinioh of DPC is any mannsr
afbitrary or prejudiéial, ft wag a€toer ths consideration by
the DPC that the applicant was informed in Decembar, 1986

that he is not found fit to cross EB., Thereafter the
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applicant was tarminated and again reinstated. He was also
reprimended for the period from 1.4,1988 to 31.3.1489 for
unruly beha&iour. The respondents haﬁa'also stated that
tha annual review of &fficiency Béf‘in the case of the
applicant uas'carried out in December, 1988 as uell as in
Novembar, 1989, He has not been found fit to cross the £8,

The applicant has also besn chargeshsated under Rule 14 of the

CCS {(CCA ) Rules, 1965 on 1.12.1989,

7. The contention of the learnsd counsel is that the
adverse remarks were not communicated to the‘applicant, but

the respondents in para 5.5 have clearly stated that adverse

remarks were cOmmunicated on 1.7.1982 and also on 2.5.1385.

The applic;nt in the rejoinder d;d"not give any raply to
para-5.,5. Again in para=5.11 of the countsr it is statéd that
tﬁe\adverae remarks in the ACR of the applicant were
communicated to him. Thus it cannot be said in this case

L that the adverse remarks were communicatad to the applicant.

8, The rQSpondaﬁts uhilé deciding the case of crossing of
the €8 have cansidéred the relesvant provis;ons of FR 25 and the
instructions of Gowernment of India below this Rule and have
filed the extract‘as Annexurs R4 to the reply. The

respondents have also relied on Rules 270 and 2710  °
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of P&T Manual Volume-IV,5th Edition and filed the same .

as Annexurs R6 to the counter wherein it is statad that
in fegard to ths second bar, it should be considered whether

such ‘an employee has worked well and shown promise of being

capable of filling a highaf appointment,

9. Taking all thsse facks into account, I find that the

present application is tatally’deuoid‘D? merit and, therefore,

is dismissed leaving the parties to bsar thsir oun costs.

e

(3.P. SHARMA) &%
MEMBER (3J)
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