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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH

DELHI.

\

0>A. No ,1642/1989.

Shrl S.n.Mukherjee

Date of deGisions 1*5 ^*3

Applicant •

V8,

Director General, All India Radio •• Respondent,

.A. Ne ,862/1990.

Shri S.M.Mukherjee
• O

Vs.

Director General, All India Radi®

NB.1391/199P.

Shri S.W.Mukherjee
O O •

Vs.

Director General, All lndia Radio ..
d od

Director of Estates,

Applicant •

Respondent•

Applicant «

Respondents .

CORaM:

Hon'ble Mr. Dustice Amitav Banerji, Chairman.

Hon'ble Mr, B,C, riathur, Vice-Chairman (A).

Tor the applicant »»• In person.

For the respondents shri P^H.Ramcha
Senior Counsel,

(judgment of the Bench delivered by Hen*ble
Mro Justice Amitav Banerji, Chairman) ,

Shri S^ivi.MukherjeB, an Assistant Engineer in

All India Radio, Neu Delhi has filed Original Applicati

No .1642/1969 (OA) aggrieved by an order of transfer f

Neu Delhi to Calcutta wide order dated 20.3.1989. This

O.A. was heard and decided by «ne ®f us (Hon'ble Shri

B.C. Mathur, Vlce.Chair»,an (A) ) as a Single Renter Ben

on 26.10.1989 dismissing the O.A. and permitting the

applicant to make a representation against his transfet- to

ndani,
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tha competent authority, A Revisw Application uas filed
• ^ V'i ha.-; JL.:,:

by the applicant complaining of certain procedural

shortcomings. The Review Application uas heard by us

and alleued on 13.8.1990. The order dated 26.10.1989 uas
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set aside and the 0 .A . uas directed to be heard afresh.

Lsarned counsel for the respondents uas granted time '^to

file a reply to the O.A, and the applicant uas granted

file a rejoinder, if any. The matter came before

us on 4o9„1990 uhen ue heard the applicant in person ^nd

Shri P.H .Ramchandani, learned counsel for the resporeient.

O.A. NG,B82/i990 is by the same applicant.

The applicant is aggrieved by an order of stoppage of

' his salary uith effect from 1 ,4.1990, This O.A. uas filed
rJ;. 9.l;r . "0^ f:\v: g>: . .~v j r; a

on 7 .5.1990 0 He had also made a prayer for an interim
,;7.c.-.-•; '"'ygu.cev',sb' -3-rar;-;':: j oifi vd

order so that his salary could be paid. A Division Bench

directed this OoA. to be heard by the same Bench uhich
'x-i. C • .k:*"} 'I s, y-'i ~ '-,7

uas heariih'g:fch8:;Revi0VJ and further dis-ected
K:{3y:i j,iA ; ,ih:'3ir:;r} fa

S8.5r,rir": ^ - vO!^ «-t;hat;,9^£;B,J^B ap.pHc5n^5^:U^^.^ting his full salary till
. ;;,n s:--directed his salary to bs^

released by the respondents»'on a provisional basis, till

t.,^.,;,f^r^heT;^orders . ^ also listed before us

r.,..f.pE; admission on, 4.9 .1990,. Ue have heard the applicant

3-S i" ^'1

-ab-
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'this'-'case^'sls® •

O.A. No .1391/1990 is also by the same applicant.

.,.,;J:;;;^ntfhiS:O.A. he h that the respondent be directed t

' t^ as not a legally relieved gazetted officer since

Jthe^ charge uas not taken ever from him and that the
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^ Directorate of Estates be directed not te treat him as

an unauthorised occupant • A Division Bench by its order

dated 20.7.1990 directed that this matter be heard by tJje

4^ same Bench which hear* the Review Application o The

O.A. was not admitted but notice was issued to the

respondents on admission and interim relief returnabl® sn

3,8.1990, There uas a further order that thB applicaiit

be not dispossessed from the Govt • accommodation at

28-W, sector IV/ OIZ Area, Saheed Bhagat Singh flarg,

Delhi meanwhile, Ue have heard the applicant and

the learned counsel for the respondents. Since all th^

matters are connected, we propose to deal with them by

a common order.

V ' '"r V • ^v ^ ^ ^ -

In 0 .A , No ,1642/1989 , the applicant is aggri®

by the order af his transfer dated 20,3,1989 from Naw O^lha

to Calcutta. Tha erder'dated 20'.3.19B9 (Annej^ura A-I 1
risif a;R3e 7:3 s:: u.. ain-^ r>

the ^Ji\, reads as follows:

barfc^s-Eib bn. : :ry:m: jQQ\JEmVEm^^DKriimiAx&ur siw
DIRECTORATE GENERALS ALL INDIA RADIO,

'- fe;iyf/8^;^VtB)^ "NW^D^:hFs-th0 20th.-5^3rch,19^9
3v ^j.r< : This,^'following t^an8-fer%.4n the cadre q?

Assistant Engineers are ordered with itnmedlates

S.No . Name Fram Tg

^ 1 SiGunasiBkharian ' AIRiAhmedabad CE(U2)a13 &
TV, Bombay»

'W ^ r-:v-•'.> , • •.•'•• .•• >. 2^ R;K,Sun0ia'^ - - AIR, Bhdpal «»do-

3, Nirmal Prasad AIR, Vadodara -d«"i
4. P,C, GirisJibabU;, CES,AIRjBombay -do"

36

ed
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5, N,Bishnu CES,AIR,Calcutta CE(E2),1513
<fV5rv,: .v;, , v • TV,Calcutta.

6. S,rt,nukherjee SD,AIR,New Delhi -do-
7* AIR,Agartala - do-

' ^8;, R;K,P,Sinha AI-R^ Darbhanga -dG«=
9. VJS.Chacko HPT ,AI R, Alleppey CE(SZ> .A^R &

TV,4ladx^a.
CE(NZ),AIR 4 TV, -do-
New^Delhi.

"

CCv '•* •{ . ;

3ricj j;inj bnr,
10, P,Lajapathy
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' i"J ;' ' '-J • - '•- j-'i- '• i

'i;'-.!

^i! t--r-

I ' ••-• t^,-.--=a.
• ' , &0 ' « 'dr-; j ,•

r'l'- -li-,.'

f .' • "'
,. ans c:v ??saiV:;.;-
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From 12-

SPT,AlR,Nagpur CE(S2)AIR & VJ
, Ciadras*

HPT.AIR.Kingsuay CE(N2),A1R &
Delhi. TV,New Delhi,

AIRyGarakhpur -<Jb-
P4T Unit ,0G,AIR, -do-
Neu Delhi.

• '•••• ;;.• .•

'••; t 13. V.B.Rai

14. P.O.Saxena

15. H.R.Khandult CC(R&D),A1R,
Neu Delhi.

-de-

2, In addition to abave Shri 3.Padmanabhanj^
Aesiatant Engineer is transferred from Lou^ouer
Transmitter (TV) Tiruchy te the 0/0 Chief Engineer

,(SZ>, All India Radio &Television, Madras. His
transfer to Doordarshan Kendra, Kurseong is
hereby cancelled .

'3V Ne representation against these transfer would
be entertained.

Sd/-(B.S. 3AIN)
.va r^ov.;: .• DERUT^Ij-DIRECTOR OF AOMNlSTRATlON

: for director GENERAI^.w

pi -̂ V bf i .j:?uo The aipplicant is .aggrieved by the third paragraph

! iVo v rT i of the above arder which ,says that "llo representation
• , • •• • - • •

: i'sca'llitt ?£:( .a , i -against these transfer. would be entertained# . The

,,D,e applicant's brother had eubmittjBd an application to the

.»K 'i ;ri;: ' -

tv : .• fl i

Director General, A.l.R. on 4.4^1989 (Annexure A-IB to the

O.A.) but the office of the Respondent No .1 did not

accept the application on the grcund that the order of

transfer stipulated that ne representation would,^be ^
entertained . The eppllcant h.= also Mlt aggrieved tW

^ he had been eubjectelte frequent transfers and that he had
personal problems with children's educatlen,hi. »W mother

Bith a fracture-a -leg and periranently bed ridden and
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he himself suffered from high blaed pressure. Another

grievance of his was that tuo other persons Shri 0,P»

Aggarual and Shri P.O.Saxena (at Si.No.12 &14) were

alleued to continue in their respective postings at

Neu Delhi uhe'reas their names uere also included in

the transfer efder. He, however, alleged that mahy

A.I.R. Engineers posted in Delhi/New Delhi had never betin

transferred during their service career of 25 years uhoreas

the applicant had already undergone 9 transfers® The

i applicant's brother had met the then minister of State

in the Ministry of Information and Broadcasting and had

submitted an application, for the cancellation of the

transfer order of the applicant which was acknowledged

by the Private Secretary te the State Minister © The

' ' 3rd paragraph of the impugned order dated 20^^1989 was
•iiJi,. HO !' '^

to be hit by Article 14 of the Constitution and gross!

iilegalj Urong, unjust arid without jurisdiction. It

precludes the applicant from seeking the sympathy ef the

employer even on compassionate grounds* He has allegfd

discrimination in the treatment meted out by the D,Go,

A,I .R. in the case of Shri O.Pjiggarwal and Shri P ,D oS^Kena

whose names were mentioned in the transfer order but

V'-i ;•

subsequently allowed to continue in their respective

said

y

p^b^tingsv Similar plea was also raised about Shri S.K

Asstt • Station Engineer who was also transferred around

the same time as the applicant but the transfer order

was cancelled subsequently, ^

,Garg,
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The applicant had prayed for the cancellation of

the transfer order dated 20,3,1969 and for a direction to

the respondent to revise the transfer policy and formulate

a neu policy based on ingredients of circumstances and the

weightage to be given to the above. Lastly, it uas prayed

that the respondent be restrained from transferring the

applicant till the'Tribunal is satisifed that all the

Assistant Engineers posted in Delhi had more than 9 trahafera

as in the case of the applicant • He had also prayed for an

interim order against his transfer,

I n their reply to the 0 .A. it uas stated that

along uiith the applicant, 14 other officers were also

transferred and that representations against the order

of transfer uere considered by the respondent. In

respect of paragraph 3 of the impugned order dated

20,3, 1969, it uas stated that this uas incorporated in

the order to expedite the transfers of the officers

concerned for the timely completion of T.v, Projspts,

' In spite of the instructions , representations were received

and duly considered, tJo representation uas received from

the applicant but an application uas received from his
1

brother and a reply thereto uas given at the level of

the Minister of State for Information and Broadcasting after

detailed consideration. It uas stated that eve^y transfer

case is considered on merits and decided keeping in vieu
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the exigencies of public services» The applicant has

been transferred as he had been in Delhi .for the last

12 years as against the prescribed tenure of 4 years.

The plea of the applicant that - there is no jnechanism

to get the vital information furnished by the employees

verified has no foundation as all necessary information Is

available uith the Directorate, The applicant had been

transferred after taking all facts into consideration.

The representation made by the applicant *s brother against

the transfer of the applicant was duly considered at the

level of the Minister of State in the ministry of Infornation

& Broadcasting and uas rejected. Lastly, it uas submitted
I

that the applicant is not entitled to any relief and the

Application may be dismissed yith costs.

The applicant had filed a rejoinder uhere he has

reiterated his earlier stand and stated that the pleas

taken in the reply of the respondent were not correct«

It uas pointed out that he had taken charge as Assistant

Engineer in the year 1983 and in the year 1969 he had

Completed only 6 years and as such the allegation that l^e

had completed 12 years in Delhi uas totally urong,

Certain facts about other Engineers, Assistant Engineers

etc, were mentioned in the rejoinder. The applicant



('• i •.

!, ft

' I

'r v",

•• i

J: '

•o n ^8-

sought to give a rejoinder to the reply on the ground#

raised by the respondent

Ue have heard the applicant and Shri P.H.Ramchandani,

learned counsel for the respondent, Ue have also perused

his application , the reply by the respondent and the

rejoinder along uith their annexures'*

The principal question in this 0 .A • is about the

order of transfer of the applicant from Neu Delhi te

' J'CP 'v if- '•"* •' •
Calcutta, He is also aggrieved by the 3rd paragraph of

. . / '• order of transfer uhich indicate^ that no

-t. -jsO .

. i:; n,:.

•J-- /lo i J-

•' i 1 ^

3^1 .1 :i .even on compassionate grounds. In the first place, he
•' , ,1 ' ' * " *

challenged the authority of the D.G,, A,I,R« to bar ^he

' i' . : ^ • • '2b;):0 s : entertainment of any representation. He urged that every

s 1 OO P. u Govsrnment servant had a right to make a representation
. ii

;i •

representation against the order of transfer to be

entertained. His stand is that this shut out any

representation being made or the consideration of his case

to the statutory authority and this could not be barred.

His other contention was that he had too many transfer

orders in 28 yeaxs of his service and that he uas in a very

difficult situation at home uhere his aged mother lay

in bed uith fractured leg. His son has a very poor vision

and his children uere receiving education in Delhi _

and as he uas suffering from high blood pressure.

Admittedly , the applicant is in Government service

and transfer is an incident of his service. The Supreme
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in the
Caiitt ^case of GUJARAT ELECTRICITY BOARD & ANR« Vs «

ATWARAri SUNGOPiAL POSHANI (3T 1989 (3) SC 20) laid

down the lau of transfer in the follauing wordsJ

" Tcansfer of a Government servant appointed

to a particular cadre of transferable posts fro

one place to the othsr is an incident of servics, Ne

Government servant cr employee of Public Undertaking

has legal right for being posted at any particutLar

place. Transfer from one place to ether is

generally a condition of service and the employee

has no choice in the matter, Transfer from

one place to other is necessary in public interest

and efficiency in the public administration,

Whenever, a public servant is transferred he

must comply with the order but if there be any

genuine difficulty in proceeding on transfer

it is open to him to make representation to the

competent authority for stay, modification or

cancellation of the transfer order, If the order

of transfer is not stayed, modified or cancelleid

the concerned public servant must carry out the

order of transfer. In the absence of any stay

of the transfer order a public servant has no

justification to avoid or evade the transfer orlder

merely on the ground of having made a representation,
or on the ground of his difficulty in moving fifom

one place to the other. If he fails to proceec

on transfer in compliance to the transfer ordei

he uould expose himself to disciplinary action

under the relevant Rules ,,,«

There is no dispute that the applicant uas holding a

transferable post and under the conditioreof service

applicable to him, he uas liable to be transferred and

posted at any place in the country. In the GUJARAT

ELECTRICITY BOARD & ANR case (supra) the respondent

Atmaram Sungomal Poshani was a Technical Assistant ui^h the

Gujarat State Electricity Board, He uas promoted to the

post of Deputy Engineer. He uas transferred to Ukai
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Sub-division and uas relieved from his duties at Surat •

He made a representation to the Additional Chief Engineer

for cancelling his transfer order on the ground that his

mother aged 70 years uas ailing and it uould ciause great

inconvenience to him if he uas required to join at Ukai•

His representation uas rejected and he uas directed to join

at Ukai. He, houever, did not do so. Instead, he filed a

Civil Suit at Baroda challenging the validity of the order

•of transfer. The Chief Engineerby another order discharged

the respondent from service in accordance uith service

Regulations. That order also uas challenged by the responded

The learned Single Dudge of the High Court quashed the

order of termination but declined to grant the applicant

iconsequential relief. Tuc appeals uere filed against the

order of the Single 3udQe before a Division Bsnch uhich

dismissed the appeal of the Electricity Beard but allbued

the appeal of the employee granting the consequential

benefit. The- Electricity Board uent up in appeal to the

Supreme Court. The appeal uas heard and alloued . The order

of the Division Bench and that of the learned Single 3udge

of the High Court uere set aside and the respondent's

Petition uas dismissed. The principles decided in the above

: case are fully applicable to the present case. ,

In another decision U!^ION OF INDIA Ms, SHRI H.W,

KIRTANIA (3T 1989 (3) SC 131), the Supreme Court held that

they found no justification for the High Court for entertain^
ing a writ petition against the order of transfer made againsi
an employee of the Central Government holding transferable
post. Their Lordships observed:
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"The respondent being a Central Gavarnment
employaa held a transferable post and he uas
liable to be transferred from ene place to the

•ther in the country, he has no legal right t«
insist for his pasting at Calcutta ar at any
ether place of his choice* ••• Transfer ef
a public servant made on administrative
grounds or in public interest should not be
interfered uith unless there are strong and

pressing grounds rendering the transfer order
illegal on the ground of violation of
statutory rules or on ground of mala fides* "

The above decision is binding en all Courts and Tribu

throughout India under Art. 141 af the Constitution*

It is not in dispute that the applicant uas holding a
of service

transferable post. Under the conditions_^applicable te

him, he uas liable to be transferred and posted at any

place uithin India, He had no legal or statutory ric

for being posted at one particular place of his choice

nals

ht

The applicant uanted his transfer erder te be cancellc

on a variety of grounds'* His stand uas that by inseijting

paragraph 3 in the impugned order, his right to make i

representation against the order of transfer had been

taken auay and this uas clearly in violation of ArticJe

14 of the Constitution. He referred to the right ef t

Government servant to make a representation against an

order of transfer. The Supreme Court itself had recocinised

the right of a Government servant to make a representstion

against an order of transfer. It is, therefore, clear

that there is a right of a Central Government employee

or an employee of the All India Radio/Ooordarshan to make

a representation, if necessary, against an order af
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make

transfer* The applicant did notj^a representation t»

the Director General, All India Radic.a.But his brother

meved an application on his behalf to the then Minister

of State, Ministry of Information and Broadcasting in

April, 19B9, which uas ultimately replied by the

Private Secretary to the State Minister to the effect that

it uas not possible to cancel the order • It is, therefore^,

evident that it uas not a matter uhere the applicant had

not moved an authority even superior to the respondent,

the Director General, An India Radio,

Even otheruise, uhen the erder dated 26 •10.1989

uas passed by a Learned Single Member, he had alloued

the applicant to make a representation to the respondent

at that stage. It appears, no representation uas made

follouing the order dated 26 ,10,1989,

In the reply of the respondent it uas stated that

paragraph 3 uas inserted in the transfer order to expediie

the transfers of the officers concerned for the timely

completion of T ,u .Projects • This indicates that the

transfers were ordered ©n ground of public interest.

The Supreme Court has held that uhere the transfer orders

are made in public interest, these cannot be interfered

uith by the High Court or the Tribunal, If a representation

is made and rejected, the applicant has no other option

but te proceed to the place of posting»otheruise, he

uould have to face the consequences. This too has been

made clear by the Supreme Court •

In vieu of the above, the lau laid doun by the
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Supreme Court in the aforementioned decisions, it is no

longer open to a Central Government employes holding a

transferable post to question his transfer unless it is

contrary to some statutory rules or is mala fide. There ;.8

no allegation of mala fide against anyone in particular and

in any event, nobody has been arrayed by name , uhich is

imperative in case of allegations of mala fides,

Shri P .H .Ramchandani, learned counsel for the

respondent contended that the impugned order is not void.

Paragraph 3 is severable and does not vitiate the order o

transfer. The order of transfer is neither non-est ncr

unconst itut ional ,

The other point that has bean raised is about

discrimination in the treatment of the applicant as aga inst

other employees in the A.I.R, uho were treated different

in matters of transfer and postings, Ue do not think tha

it will serve any purpose to examine the allegations in t

ly

iis

respect for each transfer uhen made on the ground of public

interest uill stand on its oun. Besides, it is not evide

from the material on reccrd that the facts and circumstan

of any tuo employees uere exactly the same and that they

treated differently. Under the circumstances, ue do not

that the ground of discriminatiDn can be gone into,

Shri P,H, Ramchandani contended that conduct of

applicant is also to be seen. He neither makes a represe

after the order of the single Member on 29 ,10,1 989, nor

complies with the order of transfer even after the reject

of the application made to the then Minister of State, Mifiistry

nt

:es

jere

think

;hB

it at 3d I

:.on
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of Information and Broadcasting . He stated that this amounted

to an abuse of the judicial process. Further, he had obtained

interim orders from the tuo different Benches of the Tribunal
i

in regard to payment of his salary and continuance in the

Government accommodation. He urged that if the transfer is

valid, the applicant must go and report to the place of posting#

f

He urged that the facts and the circumstances of the case does

not entitle the applicant to any relief.

The applicant narrated his tale of uoe, in particular,

his children's education, mother's illness, his high bl^d

pressure problem and frequent transfer orders. The fact of the

matter is that in 28 years service, this was his gth transfer

uhich is not too many. Secondly, according to his oun showing,

he had been in Delhi for 6 years continuously and uas liable

to be transferred , The upshot of the matter is that the

applicant being a Central Government employee holding

transferable post was liable to be transferred anywhere in the

country in the public interest. Ue have noticed in the

present case that the applicant uas directed to make a represent

ation even after the order of 25 .1 0,1989 but he had not filed

the same. However, it is established that a representation uas

made to the then Piinister of State for Information & Broadcast

ing, uhich uas disposed of by saying that it uas not possible

to cancel the order, Even though he did not make a representatib

to the Director General, All India Radio, yet his representation

to an 'even higher authority uas considered and decided#
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U B. are not satisfied that any case is

made out on any of the legal grounds submitted by the

applicant for the cancellation of his transfer order#

The 0,A, merits to be rejected and ue dismiss the same'

accordingly. There will be no order as to costs,

0«A, 882/1990, Ue have heard the applicant , He has

prayed for three reliefs, firstly, the D,G,, AIR be

directed to uithdraL' "stop salary order" immediately and

to pay arrears due u,e,f, 1 ,4 ,1990; secondly, the

Directorate of Estates be directed not to evict the appli|:ar)t

during the period the case is sub-judice; and, thirdlyj

the respondent be served uith a notice of contempt of

Court for taking action against the applicant during the

pendency of the Revieu Application.

As seen above, ue have already passed order dismiss

the 0 ,A, 1642/1989 uhich uas against the order of transfer

dated 20 ,3 ,1 989 , Consequently, the applicant uas required

to join his place of posting. Since he had not done so, the

respondent could pass an order stopping the payment of his

salary from 1 ,4 ,1990, The second relief asked for about t

eviction from the Government premises also cannot stand fo:?

the same reason. The third relief regarding taking conteinpt

of court proceedings against the respondent cannot be made

in this 0 ,A • as it uas a separate matter altogether,

Ue are satisfied that no case has been made out

for admitting this 0,A, This 0 eA , is accordingly rejected

at the admission stage. The interim order passed in

ing

ie
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the above 0.A, on 15.5.1990 regarding the payment of salary

is uithdraun,

D.A, 1391/1990. This 0 .A. was filed on 9.7.1990. The

applicant has prayed that the D ,45 •» A.I.R. be directed to

treat the applicant as "not a legally relieved gazetted

officer" since the charge uas not taken over from him, and

secondly, the communication from the D.G., A.I.R, that the

applicant has been relieved from Neu Delhi on 24 .4.1989 or

that he is uorking in Calcutta from April, 1969 uas false

and vcid and he prayed for the uithdraual of the eviction

notice.

There uas/a transfer order dated 20 ,3.1989. The

applicant did not comply with the order and stayed on in

Delhi B His case is that he uas not legally relieved of his

charge and consequently, he continued and he is entitled to

continue at Delhi,

Ue have dismissed the 0 .A . No .1642/1989 against the

order of transfer today. The question raised in this case is

one of fact as to uhen.he uas relieved of his charge, Ue

decline to go into the question of fact as to whether he

uas relieved from Neu Delhi on 24 .4 ,1989 . l^e are not

satisfied that any question of lau has been made out for

interference. Ue, therefore, decline to issue notice to the

respondent and this O.A. is accordingly dismissed at the

admission stage. The interim order dated 20 .7 .1990 is also

vacated*'.

Before we conclude, ue think, it uill be in the
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interest of justice to allou the applicant to make a

representation to the Director General, A»I»R» for

consideration of his difficulties and problems. He may also

make a representation to the Director of Estates regarding

his continuance in the flat, he is occupying at present.

^B.C. riATHUR)" • " (AniTAU BANER3I)
UICE-CHAIRWMA) ' CHAIRFAN
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