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3. Dy. Commissioner of Police(Hgrs.I)

 of these cases,
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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH

OAs No.808/90, 812/90,-881/99, and 1936/90
New Dethi, this 28th day of May, 1997

Hon’ble Dr. Jose P. Verghese, Vice-Chairman(J)
Hon’ble Shri S.P. Biswas, Member(A)

Shri Gurmej Singh (No.937/L)
s/o Shri Bachan Singh :
Qr.No.1, PS Model Town, Delhi .. Applicant in OA 808/90

Shri Sheodhan Singh (1039/SD)

s/o Shri Puran Singh

Qr.Nog, Police Post S.IV

R.K.Puram, New Delhi -+ Applicant in 0A 812/90

Shri Mohinder Singh (344/¢r)
s/o Shri Prahlad Singh
WZ 725/6, Palam Village,Delhi.. Applicant in OA 881/90

Shri Inder Singh
s/0 Shri Hari Singh
688, Nehru Enclave
Alipur, Delhi -« Applicant in 04 1526/90
(By Advocate Shri Shyam Babu)
versus

1. Chief Secretary

Govt. of NCT of Delhi

5, Shamnath Marg, Delhij
2. Commissioner of Police

Police Hgrs., IP Estate, New Delhi

t

Police Hars., IP Estate, New Delhi .. Respondents

(By Advocates Mrs. Avnish Ahlawat & Shri Rajinder
Pandita)

: ORDER
Hon’ble Shri S.P. Biswas

The Table hereunder would indicate that the facts of
these cases, re]iefslsought for and the legal issues involved
are identical and hence they-are being disposed of by a
common order. The facts as submitted in OA 1936/90 havé been

referred to herein to appreciate the facts and circumstances




-ffﬁ . Applicants- Position of Initial Permanent Re11éfs' Date of fAi

in OAs confirma~  apptt, absorption sought. . rejecti-. .-
tionx in in DeThi in Delhi for i.e. on of
parent Police " Police date- “claim

cadre,i.e. on depu- 1.e.grade from:
grade and tation g date ~which the

date, " basis ‘ benefit of
Date of & rank .. . past ser-
intl. apptt. ' : vioe_is
in bracket . -~ - being :
S ' c]a1med
1 2 3 4 5 6

. 1936/90 Constable - 3.9. 82(AA) Constab1e 1 1 75 to 21 8.90
(Driver)/BSF Constable (Driver) 31.10.83 - °

1.1.75 - (Driver) 31.10.83 -
(27.4.71)
' 881/30 Constable 28.6.86 Constab]e:S 2.82 to 9.3, 90
S - (Driver)CRPF Constable “(Driver) 8.6.87 :
8.2.82 (Driver) 8.6.87 R - 4
'(14.7.70) o C
812/90 . Constable - '14.8.86 '8.6.87 29.9.81 to 9. 3 90
' (Driver) Constable . Constable 8.6. 87. .0
26.9.81 (Driver) (briver) .
(24.5.76)
808/90 Constable 1.5.85 8.4.87 1, 1.70 to 9.3.90
. - (Driver)/BsfF = ' ’ 8.4.87
1.1.70 ' Ca T -
. (5.12.66)"

(¥substantive post) -~

2. Upon reJect1on of the1r representat1ons for: re11efs ‘as - Y
shown ‘1n Co1 5 of the Tab]e here1nabove by the. respondents
on d1fferent dates as 1nd1cated 1n .Col.No.s, the app11cants

are before us w1th the fo]1ow1ng Pprayer:

(1) Direct the respondents to count. the1r '

o ,serv1ces as ‘'shown in Col.No.5 of the Table
rendered in the parent organisations :in ..
the capacity as shown on regular. basis
while fixing seniority in Delhi Police
for further promotion; : :

,45(11)-Dec1are the OM-dated-29. 12 69, as amended
' by ~Memo dated 29,5, 86, (Annexure A)
‘as unconstitutional and u]tra—v1res '

3. . The claims of the app11cants are based on the fo]low1ng

grounds: That the "applicants" gave their consent for

permanent absorpt1on in De]h1 Police and were- given assurance

/.:'
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- by the respondents that the serv1ces rendered by them 1n”5‘

their parent cadres in the equ1vaTent grade on substant1ve
yt:f1x1ng sen1or1ty D -

4. The' apprcants’ wou1d subm1t that there have been no

breaks in- serv1ce at all in the per1od between the service
rendered by them in their or1gina1 cadre (after conf1rmat1on)
and their - subsequent absorption in De1h1 P011ce wh1ch was in

pub]1c 1nterest S1nce the app11cants were work1ng on

reguTar bas1s in the equ1va1ent grade as shown aga1nst the

names of each 1in the aforesaid Table and 31nce they were

.confirmed : -in the1r respect1ve grades 1n the parent

organ1sat1ons they are ent1t1ed to count. the1r services
rendered 1n the organ1satlon of BSF/CRPF for the purpose of

sen1or1ty after f1na1 absorpt1on

I

5. . .80 far as the pr1nc1p1e of 1aw 1s concerned the learned
counsel for app11cants relied on the Judgement of the Supreme

Court 1in the case of K. Madhavan and Anr.  Vs. UOI & 'Ors’

AIR 1987 SC-2291. ‘The relevant d1scuss1on in para 21 of the
Judgement = makes “it -¢lear that fu11 cred1t must be g1ven to
the_appiicants “for' the' serv1ces rendered by them on a'

substantive basisi'1h‘;the BSF/CRPF He contends that the

app11cants should be given- sen1or1ty tak1ng the date of their
initial appointment or 1in the a]ternative the1r sen1or1ty may

be counted w1th effect from the date they were appo1nted on

substant1ve bas1s in the BSF/CRPF

6. Section 1? of De1h1rﬂ Police - Ru]es empowers - the
Comm1ss1oner -0f - Po]1ce to’ a]]ow an. off1c1a1 to be absorbed

when taken on transfer or transfer—on deputation basis.

S1nce the app11cants were appo1nted in-the. equ1va1ent grade o

-5
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..basis - w111 be counted in De1h1 Police for the purpose of H}ra
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“in theif parent organisat1ons on regu1ar basis and confirmed f%“¥1b*'

C1n the respective grades, they are ent1t1ed to count their

earlier services when’ they got absorbed permanently in De1h1

pPolice.

7. ‘:Tou 1ace his content1ons further, the ‘1earnedﬂ'counse1
subntttedz that- 1f the respondents had made 1t c]ear at -the
t1me of such absorpt1on that the1r serv1ce 1n BSF/CRPF etc.

wou]d not be counted for the purpose of f1x1ng sen1or1ty, the
app11cants wou1d not have even g1ven consent for f1na1

absorption. The‘ respondents fa11ed to apprec1ate that the

Recru1tment Rules for the post of Gonstab1e (Dr1ver) in De1h1

Police du1y author1se recru1tment by transfer and deputat1on

Since they were appo1nted to De1h1 Po11ce by "Transfer on
deputatton ' bas1s the app]1cants would be ent1t1ed to count
thétri\sén1or1ty of serv1ce 1n the BSF/CRPF 1n the grade of
Constb]e:(Drjver} for the purpose of sen1or1ty

. In the counter Mrs. " Avn1sh Ah1awat and Shr1 Ra31nder

-'Pandita;v'the"Tearned'counse1 respondents-argued that uhen an
“ofticer'"*n1t1a1Ty*comes on deputation andfsubsequently;_gets |
.45:absorbed,‘ the govern1ng prTncipe‘is that;seniority;shou]d be
" counted from “-the date of cuch- -absorption. . HOWEVErs, the
- officials have ‘already: been ho1d1ng, on . the date: . of
% absorption; the same or equivalent: grade on. regu]ar?basjs in
”wthedr'parent departments, it.wou\drbe:equntab]eiand fair that
" guch regular services in the grade should also be . taken into

*‘aeéouﬁt in’ -determining their seniority subject-on]y to the

condition7 that tt wou]d pbe only: from the date of deputation
in the grade in wh1ch absorpt1on is being made The

prihcibies that'-wou1di govern counting sen1or1ty in such
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“Cases, "ag” -per’. respondents are ava11ab1e 1n the OM dated

1 25.5.86 (Annexure F) 1ssued by the Department of Personne]

and Tra1n1ng The re]evant portion is reproduced be1ow

"(iv) In the case of a person who is 1n1t1a11y
taken on deputat1on and absorbed later (i.e. where
“the re1evant " recruitment  rules provide for

“Trannfer ‘on deputat1on/Transfer") his seniority
“in ‘the ‘grade :in:which. he is absorbed will normally
be counted from the date of absorption. If he has,
‘however, - been holding: already. (on . the, date . of
_absorption) the same or equivalent grade on’ regu]ar

" basis inhis- parent department, . such, regu]ar service
in the grade 'shall also be taken 1nto account  in
fixing his. sen1or1ty, subject to the cond1t1on that
he will be given. seniority from the date he has'
been holding the - post on deputat1on, or the date
from which he has been appo1nted on a regular b3315"
to the same  or: equivalent grade - ._h]s‘_parentl

, department whwchever is 1ater ‘ o

_ The f1xat1on of sen1or1ty of a transferee 'in
'"accordance- with ‘the . above principle will not,
however, affect any regu1ar promotions to the next
~Higher " ‘grade prior to..the: date -of such, .absorption.
.. In other words, it will be operative only in"
HEEFiTing dp of vacancies-in higher grade tak1nng;
place after such absorpt1o C

“In case in wh1ch transfers are not str1ct1y"”
in public interest, the transferred officers will
 be placed below a1l officers appointed regularly to
" the" grade: on. the" date of. absorption,” . .

P gt !The*éﬂearnedw?counselrfortthe-respondents would further
55contend’ ‘on the strength: of .decisiong, of th1s Tr1buna1 1n OA

' z2032/89 (décided:on: 19.8.94) .and DAs - 1414 & 1415/94 (dec1ded

"7 on 28:10194), 7 that.unless- otherw1se prov1ded in these or any

¥

other Fales framed: under the De1h1 Po]lce Act 1978 each

“mefiber of*" subordinate rank:shall .earn. promotion 1n h1s/her
' cadre “in ‘accordance: with the rules app11cab1e to that cadre

" The" only ‘correct.- 1nterpretat1on of these ru]es wou]d be that

the sen1or1ty -of ithe app11cants in the Delhi Po]1ce cou]d be

"““‘reckoned from’ the date of- their absorpt1on in that cadre

10. Respondents voiced . the1r ob3ect1ons 1n that those who

have taken their berths 1n the cadre ear11er than of those

'absorbtees who are necessary parties have not been 1mp1eaded

A
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| : as SUCh and, - therefore, mandatory provisions of Cféb:saé'ﬁ“

'enunciated in 'proviso added to Ru1e 9 of order 1 ‘of CPC" by

amendment of 1976 will make these app11cations 11ab1e for

. re3ect1on That apart the Constab]e/Dr1vers wh11e Jo1n1ng

De1h1 Po11ce were granted h1gher scale than the sca]es meant

- for these very off1c1a1s in the1r parent departments both in

the pre—rev1sed ~ and rev1sed sca1es In ‘other' words,
applicants have not been taken on ana]ogous posts on

deputation in Dethi Po11ce The latter has its own cadre of

":Constab1e/Dr1ver and makes promot1on/d1rect recru1tment to

these posts .and peop1e com1ng on deputat1on from other

centra1 po11ce organ1sat1ons w111 have to count ”their

_sen1or1ty from the date of the1r absorpt1on and those a]ready
in the cadre w111 rank sen1or to the deputat1on1sts Those

outs1ders of the cadre cannot stea] a march over the

1ns1ders The pr1nc1p1e that wou]d determ1ne the sen1or1ty
of off1c1a1s com1ng on deputat1on and subsequent1y got
bsorbed has been st1pu1ated by the Department of Personne1 &

Tra1n1ng 1n its OM No. 20070/9/60 Estt(D) dated 29 5 86.

Normally the pr1nc1p1e 1ays down that sen1or1ty shou]d count

from the date of absorpt1on There are, however, cases where

1t was found that pr1or to com1ng on deputat1on a person was
ho]d1ng the same or equ1va1ent grade on regu]ar bas1s 1n his

parent department and therefore it was fe1t that such regu1ar

serv1ce 1n the grade shou1d a1so be taken 1nto account in

determ1n1ng the sen1or1ty subJect only to the cond1t10n that

at best it wou]d be on]y from the date of deputation to the

cadre 1n which absorbt1on is be1ng made.

11. As per respondents counsel, their stand on the subject

1s we11 supported by the Judgements of Hon 'ble Supreme Court

~1n the case of Ashok Gu]at1 Vs B.S. Ja1n, AIR 1987 SC 424,

wherein 1t was 1a1d down that according to cannons of
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'ffaccepted "~ service jur1sprudence sen1or1ty ;5%, a ;-person
. _appointed must be reckoned from the date he/she became.
-_hmemberﬁof that'seryice.. One cannot have seniority in a cadre
;- un]ess.?he 'becomes a member of that cadre The appticants
» -here1n 'became members of the service on1y from the date of

_Athe1r absorpt1on and that becomes cruc1a1 to the count1ng of

sen1or1ty 1n the cadre

12. P1ac1ng reliance on the decision of this Tr1buna1 in

OAs 1414 and 1415/94 (dec1ded on 28 12 94)1n favour of the

respondent De1h1_ Adm1n1strat1on,' the counse] for the

.respondents argued that s1nce the Judgement 1n the case of

Antony Mathew was on wrong apprec1at1on of facts and a1so is

not 1n conform1ty w1th the various Judgements of the Hon ble

:Supreme Court c1ted above (case of Ashok Gu]at1 and others),

1t wou]d be dlff1cu1t to treat it as a b1nd1ng precedent

PR DR S

- 13:‘ The_ question, therefore is: What happens to' the

[

__hsen1or1ty of a deputat1on1st who gets permanently absorbed
,”:1n a post (1n the borrow1ng department) to wh1ch or to the

- equ1va1ent of wh1ch he had ear]ier obta1ned regu1ar1sat1on

T
T4

and substant1ve status9 In other words whether the

t. S

- app11cants tn the facts and c1rcumstances of the case on
_hand are ent1t1ed to count sen1or1ty from the date of
i regu1ar1sat10n in a substant1ve post in parent cadre or the

_date of 1n1t1a1 appo1ntment on deputat1on or from the date

when they got permanent]y absorbed in the . equivalent

substantive post is the question" that ' fa11s‘ for

determination.

14. We f1nd that although no assurance w1th regard to

‘f1xat10n of sen1or1ty from date of absorpt1on was g1ven and

yet as per communication dated 10 11 83 a110w1ng permanent
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< absorption,‘ respondentg did not 1ay any spec1f1c condition:pg‘H

that the date of permanent absorpt1on w111 be taken as “the

cruc1a1 date for determ1nat1on of sen10r1ty in De1h1 Po]ice

157 We a1so f1nd that theA1ssues'ra1sed here1n are no more

res 1ntegra, hav1ng been exam1ned in a 1arge number of OAs in

th1s Tr1buna1 Amongst them, the most 1mportant ones havwng ;

a c]ose bear1ng w1th the fate of these cases and also '

referred to dur1ng the course of the p]ead1nos ‘are: 'OA

60/92 dec1ded on 24 2.93, OA 470/91 decided on 2.3.93, o

3023/89 dec1ded on 19. 8.94, OAs 1’14/94 and 1415/94 decided

on 28. 10 94 and OA 327/°u dec1ded on 13.12. 94 Ai} these

cases have been dec1ded by and 1arge on the bas1s of

binding : precedents ar1s1ng out of pre\mous dec1s1ons either ‘
: of the Apex Court or by var1ous Benches of this Tribunal. We

a]so not1ce that the Hon ble Supreme Court has a1so been

d1st1ngu1sh1ng the facts of var1ous cases and the1r Jud1c1a1

pronouncements vary based on facts and c1rcumstances of each

case. Examp]es of such varying Judgements are available in

D1rect ' CWass il . Encwneels Assoc1at1on Vs{t. State of

Maharashtra 1950 2 SCC 715 ' State of west Benga] Vs.

Aghornath .:Dey-1993(3) scc 371, Dhan Singh_Vs.State of H_aryana [

1991 Supp1. 2 SCC 1990;1UOI_Vs;;-Dr.¢ S.Krishnamurthy.ﬂjsgg

(453860 689, Narendra Nath Pandey.Vs. gstate of UP 1988 3 SCC

p.527% ca

18- VRespondent No.1 Delhi Adm1n1stration, on being-aggrieyed
by thef‘decﬁsion "in . OA 470/91 (decided in favour of ‘the
lpetitiOnen“‘ Antony  Mathew therein)  filed 2 revjsion}
app11cat1on " That was dismissed:by this Tribunal on merits
on’ 30 4793. Respondents then took up.the matter.in SLP with
the Hon 'ble Supreme court and that was d1sm1ssed,on,22.4.94.

Thereafter the tearnéd“So11c1tor Genelal appearing before the




.that anomaTous s1tuat1on has been created by g1v1ng Antony
Mathew, - the senior1ty, who 1s adm1tted1y Jun1or to the\u

petitioner (1n OA 470/91) but such anomo1y is the result of’ 3

the decision of CAT and the d1smissa] of Spec1a1 Leave"

' Pet1t1on f11ed by the respondent He had subm1tted that the '

respondent w111 f11e a Rev1ew Pet1t1on before th1s Court'”

‘against the d1sm1ssa1 of the SLP in the case of Antony Mathew )

Lt
“ .l

S0, that this Court may take 1nto cons1derat1on that dec1s1on.'
-and a1so the 1mpugned dec1s1on of the CAT in th1s case, 'éa‘
that an ;uniform1ty is ma1nta1ned and a]] the conf11cts are"

resolved. The proposed Pev1ew Pet1t1on was to be f11edL '

w1th1n a per1od of 3 weeks from 9 8 qs

,17,, When the proposed rev1ew pet1t1on (1949 50 of 1995) byu

P -

the respondent De1h1 Adm1n1strat1on came up for hear1ng on“

BE N .
ey sl

1.2.96, the Apex Court ordered as under

"Apart from the fact that the pet7twons are de1ayeo
by ~ 444 days, ‘even -on merits we see no . reason. to. .,
entertain these pet1t1ons Hence the reviesw '
petitions are dismissed.” - - = - - B I RIS

i%"ié‘ thus “bé - wrong 10 gay ‘that’ _Antony-Mathew’s. .case was

. dec1ded on’ wrong apprec1at1on .of "factsy S eyt

18. .It is worthwhile for us to mention that the app]jcants
herein have been taken on deputation basis on analogous posts
?ﬁh'Deﬁhi‘Ponce’and’it Was*certified‘at.the*appropriatet1eye1
that absorptionstWéré4Lﬁn.pUb1ﬁCf1nterest;_ -Equivalance of

jposts“' were declared’ later on - and not ,-denied - by - the

“respondents. ' Tt is' ‘true  ‘that. " the . pay - scales - of - .the
¢onstable/drivers ~ between the. Tlending: -and < :borrowing

departments -were- différent but - the :pay-nprotection,,was

AT s




guaranteed ' by the 'respondents: Delhi Pd]iceiuvide letter

No.5150/SIP(D-IV) (XIV/1/KW/40/85 dated 128.3.95 even.. before . .- .

the deputation.started.

19. Very reCently, the Apex Court examined the case of

sen1or1ty of a Hav11dar 1n Indo—T1betan Border Po]1ce (17TPB)"

who came on deputat1on to Inte111gence Bureéau (IB) and gotf

permanent]y absorbed 1n.IB. In this case; R.S. “Rawat -Vs.

UoI & Anr. 1996 SCC (L&S) 1245 decided on 19;4.96, it was

held that:

"His substantive rank held" in the parent -

department i.e.  ITBP would be the criterion

for absorption in the equivalent post in IB"
glthough on "= the date of~absprption the safd"Hav11dar was

officiating*ﬁn‘a‘higher;rank;e o

20. In the- present.cases; protections 1n terms of pay. and
rank were prov1ded before the app11cants Jo1ned De]h1 '‘Police.

Initial appo1ntments were for one year, extendab1e from year

to year, on: genera] terms. and: cond1t1ons for deputat1on1sts

as st1pu1ated v1de off1ce order dated 4. 2 86 (Annexure R—1)
Orders of permanent absorpt1ons d1d not precede exerc1s1ng of

any ‘options: ‘as .was 1n R.S. vRawat S case (supra) Nor was

any undertaking taken from app11cants for acceptwng bottom

seniority as 1t norma]]y happens when an employee is
transferred from one un1t to another Even 1n such case w1th

acceptance of bottom sen1or1ty, benefits of past services

(employed on regular basis) rendered at theiplace from where

an emp1oyee has been transferred were a110wed to be counted

—

by the apex court as necessary exper1ence for the purpose of

eligibility for promot1on at the d1fferent p1ace where ‘the

employee has been transferred (see Civil Appea1 1221/87, ' .CA

No.529/89 .and CA No. 2320/95 dec1ded by the Hon ble Supreme

| N
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Court on:5.12.95 . . 1996(1) ATJ 265). The ratio arr1ved at"?'{,

in the above case is in conform1ty with that 1n Madhavan s_,%J

(supra) case. Under these c1rcumstances, 1t 1s Just fair*'fiefx:

+.and equitable . that eervxces rendered in' a substant1ve -

Y

capacity . 1s 'reckoned‘_for_ the,purpoee of sen1or1ty when‘
appointed,;;fo11pwjn9;due,procees, 1n that very capac1ty butAf

in a differemtvorganjsatjong' Ll

o{. Based on reasons aforequoted and the 1aw 1a1d down by
the Hcn’ble Supreme Court, these OAs deserve to be al]owed'

and we do soanoording1y, with the fo]]ow1ng d1rect1ons.

- . i
‘ R

(i) Respondents, shall count the serv1ces rendered
by the applicant$ in BSF/CRPF as- ‘Constable
Driver on regular basis shown in Column 5 of
the Table, and refix their- ‘sentority in Delhi-
police in the grade of Constable Dr1ver

-(ii) Promote .. the. app11cants to the next higher
ranks Flowing “from ~ redeteérmination of
sooseniority in terms. of (1), above subJect to
other cond1t1ons ‘being fulfilved. JThis shall o
. be ,done .. w1th1n six months from the date of '

reoe1pt of a copy “bf-this-order. - % b
'~(tti) No arrears of pay sha11 be’-allowed a5 they
® ... .have, .. not -, rea11y , shou]dered h1gher .
espons1b111t1es S E VT Sl

(1v) OM dated 29 5,86 1§ bad“ﬁh'thé&eyES“ofwﬂawt( e e
21.‘ There sha11 be no order ‘4§ to - costs 1n the . facts;;and.ff
c1rcumstaﬁces "of the case: i R Pf:f

§Dr‘ José;H’;Verghesej -""'“"7

‘ V1ce—Cha1rman(J)




