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DATE OF DECISION

Shri K.D.T. Tripathi Petitioner

Shri S.K. Sawhney Advocate for the Petitioner(s)

Versus

Union of .India Annt.hpr Respondent

Shri B.K. Aggarwal Advocate for the Respondent(s)

CORAM

The Hon'ble Mr. P.G. Jain, Administrative Member

T>k-J Hon'ble Mr. J.P . Sharma, Judicial iVfember

1-. Whether Reporters oflocal papers may iDe allowed to see the Judgement ? ^
2. To be referred to the Reporter or not ? ^

4.

r

, JUDGEfvlSf-sir
(DELIVERED BY SHRI J.P, SHARMA, HQM'BLE KEiVlBER (j)

I _ ^ .

The applicant. Claim. Tracer, P.O.G. Section, Norths

Railv/ay filed the application under Section 19 o'f the

Administrative Tribunals Act, 1935 aggrieved by the order

passed by Chief Claims Officer, IMorth-rn Railway dated 6.4

(Annexure.A l) by which the applicant was not empanelled

as Assistant Claim Inspector by the Selection Committee,

though he alleged to have passed the selection test. The
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applicant has prayed for a direction to the respondents to

reconsider the applicant for being placed on the panel of

Assistant Claim Inspector declared by letter dated 19.3.'5jO

(Annexure-A 4} after ignoring the un-communicated

confidential reports,

2. The applicant joined the Railways as Goods Clerk in

August, 1931 and was proraote.d as Claim Tracer on 31.12.198^

The next promotion post for the applicant was Assistant

Claim Inspector which is a selection post comprising of

written test as well as viva-voce. ,The respondents conducted

a selection for 17 posts of Assistant Claim Inspector vid(

letter dated 10th November, 1989 (Annexure_A 2)^ but theso

posts '/^re later on increased to 22 posts vide letter

dated 19.3.9C' (Annexure~A 4). Earlier 6 posts were reserxi'ed

for 3G/ST employees, but subsequently proportionate number

of posts were reserved. The applicant passed the written

test by the letter dated 3.1.90 {Anne xure-A3) , The applicjant
appeared in the viva-voce test, but his name was not found

in the panel and 3 eimployees junior to the applicant were

selected in preference to him. According to the applicant,

a s-enior person can be ignored only if he fails to get 60?^

aggregate marks in the selection. The applicant made a

representation on which the applicant was told by the

impugned letter dated 6.4,9C (Annexure-A 1) that the applicant
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was not found fit for the selection in view of the past

performance of the applicant as his last tv./o years*

confidential reports have, been average. The grievance o

the applicant is that his selection cannot be denied on

account of uncommunicated adverse remarks.

o . The respondents contested the application and the

reply stated that earlier 17 vacancies were notified, bu

in the meantime, other vacancies were available, so the

number of vacancies v;ere raised to 22 including that of

SCs/STs. The number of eligible candidates remained onl

39 and no candidate was adversely effected by raising th

vacancies from 17 to 22 and in fact the applicant has been

a gainer because in the seniority list, he appeared at
V

Si .No.21. o-t is xurther stated by the respondents that ihe

applicant could not secure 60!^ marks in the aggregate, sc he

could not be placed in the panel. According to the

respondents, the selection was based on seniority-cum-

suitability and if the juniors are more competent th^n the

seniors, the seniors are left behind and junior candidate

gat selected depending upon their service record and

professional ability. It is further stated that average
remarks are not adverse remarks and hence it was not necessary
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that the average remarks' should have been communicated

to the applicant. In selection, a person having his

report as average gets less marks than those who are

outstanding, very good or good. In view of this, the

respondents prayed that the application'be dismissed.

4. Vfe have heard the learned counsel for both the

parties and with the consent of the parties, the matter

has been taken to be disposed of even at the admission,

stage. By the order dated 19.11.90, the respondents'

counsel was asked to produce before the Tribunal instruc

of the Railway Board that even if the number of eligible

candidates in proportion to the .prescribed ratio for

the zone pf consideration are not available, can all the

vacancies -be filled out of the candidates eligible for

consideration. The learned counsel for the respondents

placed before the court necessary instructions contained

in the letter dated 1.2.91 regarding {a) criteria of '

eligibility for purposes ox considering the candidates wi

th. zone Of consideration (b) criteria of selection with

reference to the minimum marks required to be obtained bef

a candidate can be put in the selected candidates fcr the

promotional post and the marks assigned for the written te

;ions
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viva-voce test and assessment of service records and

(c) instructions of the Railway Board that even if the

number of\ligible candidates to the prescribed ratio of

the zone of consideration are not available, can all the

vacancies be filled out of the candidates eligible for '

consideration. In the said letter which is on record,

the eligibility criteria has been laid down in the

Railway Board's letter dated 19.2.1987 No.E(NG) I-85-PMI-

(RRC) . The.re is no dispute betv</een the parties regardinc

this fact. Regarding criteria of selection, the matter

was clarified by the Board in the circular dated 5.12.8^

• Mo. E(MG) i-83-PivlI-65(PMvl/NFIR), New i^lhi. This fact

is not disputed also by the parties and it goes to -^-how

that SC/ST candidates will be required to get 30 out of

marks whereas the general candidates will have to obtain

marks to be empanelled. The SG/3T candidates have to

obtain 6C% of 85 marks in the aggregate, i.e. 51 marks.

I

5. Regarding aligible candidates in proportion to the

prescribed ratio of the zone of consideration, there are rc

instructions of the Railway Board. |1oi«ver, the practice

folloKd is where the number of eligible candidates in

proportion to the prescribed ration in the zone of conside::ation
are not available, i.e., to fill the total nu.ber of «ca„:ies
out of the qualified candidates, if the requisite number «
available. The example has also been cited that if there .
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are 20 vacancies, the numb-r of candidates required to
/

be called for the v.'ritten'test would be 60. If however,

the eligible candiaates in imrsiediate lovi/er grade ace only

40j out of the 35 candidates qualified in the written t

the 2C vacant pdsts can be filled out of the 35 Candida

as par their merit, position. The learned counsel for tt

applicant also filed the letter No.E(NG) I/89/PA^i-2/6

dated 31.1.1990 regarding promotion in non-gazetted cadr.

selection suitability test observations of correct proce

This deals with various heads. Para 11 &i2 deal with

the assigning marks for seniority and for record of

service. In alloting seniority marks, once the ^asis

of allotment of marks has been laid down, all the Member

Sitting in the Board shall allot the same number-of mar

The marks between the senlorniost and the juniormost pers.

Shall be proportionately divided and corrected upto the

first decimal. For the record of service. 3 marks shouli
be alloted for good and fit for prooiotion, 4 marks for

very-good and 5 marks for outstanding per year for the

1 ast 3 ye ars.

6. have heard the learned counsel for both the
patties at length and gone through the record of the case
The first contention of the learned counsel for the app.
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is that the vacancies once declared^ could not be

increased as in the present case from 17 to 22. The

main emphasis of the learned counsel is on the fact

that in a subsequent selection v^hen he would have been

considered with the juniors, then he v;ould have got

higher marks in seniority ranking than the juniors.

However, this is a far-fetched idea. The employsr has

even a right to increase the number of vacancies before

selection and in order to fill up the vacant posts and

if the process of selection is being undertaken, then t

same can be made for other vacancies also. The applica

cannot have any grievance on that account because he

ranked in order of seniority at SI. No. 22 and by incrs

le

Tb

fsing

fthe number of vacancies to 22, he stood better chances c

selection than the selection only for 17 posts. .This

contention of the learned counsel^ therefore, has no wei

Otherwise also the respondents have ever-^;; right to

increase the number of vacancies any time, if they fall

within that particular range of selection and none of

the candidates on date is ignored. In this case, theie

ght.

were

39 eligible candidates and on date, none else was eligible,

so no prejudice has been either to the applicant or

any other person in the lower grade.

I
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7. . Regarding the non communication of entries tothe

applicant, the respondents have clearly stated that

the applicdnt earned for the last two consecutive years

average remarks and for that the assessment done by the

Selection Committee was according to the rules. The

candidates called for interview wh'o had outstanding, veify-

good and good remarks of the previous years, entirely^

had a march over the applicant' by getting better marks.

The applicant's counsel has filed the circular of the

Railv/ay Board dated 31.1,1990 v;hich goes to show that

the range of marks for adverse entries'is different for

differsst remarks. In the process of selection, it is

not only the seniority, but also the suitability which

is to be adjudged. The applicant has not alleged any

malafide in the application against any member of the

Selection Boc-ard, though in the representation dated 2C.3»i990

(Annexure-A 5)^ there are certain allegations regarding

the process of selection and award of marks in the

intervievv by the Selection Board, but that will not help

the applicant when no specific plea of malafide has been

taken.

8. It is not disputed that minimum ^.i^rks are required

for a person to be empanelled. The applicant has cleared

4
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the vjritten test, but for being empane 1 led, he l^as to

obtain a minimum of 5C?o marks . The written test

consists of only 35 marks. The viva-voce consists of

15 marks and the rest 50 marks are divided in the mannei

that 20 are alloci^ted to personality address and leadersjhip,

academic and technical qualifications, 15 marks to recorld

of service and 15 marks to seniority. Thus, merely passing

in the written test would riot make any right as there are

still 65 marks in which, a candidate has to get sufficient

marks in order to get an aggregate percentage of 6o marks.

The applicant could not shov that his performance and

work in previous years was not properly. The

respondents on the other hand, in p'ara 43 of their repl

clearly stated that the applicant-was given a censure en'̂ ry

in 1989 and is still facing a charge-sheet for forging the

signature of a Afember of Parliament. In the rejoinder, the

aK:plxcant has denied this fact as incorrect only saying tlhat

the respondents have not given any details about the

allegeo punishments. For any minor punishment marks

are to be deducted to the disadvantage of the candidate.

ihus, the respondents have in their reply stated^thk the
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record of the applicant was not such as to warrant his.

selection by the Selection Board for empanelment and

so he was not empanelled on the basis of his service

records.

9, In view of the above facts, we find that the

application is devoid of merit and is dismissed leaving

the parties'to bear their ov.'n costs. ^ -

- (P.C..kC.i4ds:.H [J) /./ember (a)


