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45' IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
| NEW DELHI

/<

0.A. No. 866/90

Ny 199 |
DATE OF DECISION _ 22, 4,1592
Shri J.M. Soni (Petitionss Applicant
Shri J.K, Bali - Advocate for the Petitfotexesy Appllicant
Versus ‘

Union of India through Secy.s Respondent
Cabinet Secrstariat
Shri P,P. Khurana Advocate for the Respondent(s)

CORAM
The Hon’ble Mr. P, K. Kartha, Vice-Chairmgn (Judl,)

The Hon’ble Mr. A.B+s Gorthi, Administrative Member,

1. Whether Reporters of local papers may be allowed to see the Judgement ? %
2. To be referred to the Reporter or not ? ‘ju, ‘

3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it needs to be circulated to other Benches of the Tribunal ?

e

i

(Judgement of the Bench delivered by Hon'ble
Mr. P,K., Kartha, Vice-Chairman)

'The applicant, who is prasently working as A.R. 0,
(s & T ) in the Cabineé Secretariat (R&AW), filed this
anplication under Section 19 of the\Administrative
Tribunals Act, 1985 seeking the following reliefs:-
(a) To treat the period of the apnlicantt's
suspension from 29.11.1980 to 1.3.,1987 as
"Qn duty" and pay him full pay and allouaaces
and bonus for that period after deduction of

the subsistsnce allowance paid to him;
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(b) to allow the applicant to cross the Efficisncy
Bar which fell due durino the period of his
suspension;
(c) to consider the applicant for promoction to'the
post of Scientific Officer Grade III and
Scientific Of ficer, Grade II for which hg
became eligible during the pe?iod of his
suspension from the dates his juniors were
promoted to these posts;
(d) to treat the period commencing from the dats
the applicant is found to be entitled to
promotion as Scientific Officer, Grade III,
as qualifying period for Futuoe oromotion to
the post of Under Secretary; and
(e) to pay arrears due to crossing of E.B., as usell
as grant of promotions uifh penal interest on
account of delayed payment,
2. The facts of the case are not in dispute, The
applicant joined the Caoinet‘SBCretariat in 1975 as Sanior
Scientific Assistant, On 27,11,1980, a. F,I.R. under Seot
342/353/506 1,P.C, was lodged against him as well as 32 ot
with Police Station, Lodhi Colony, Neu Delhi, The charge
" agalnst them was that they gheraoed and kept three senior

officers under wrongful confinment on 27,11.1880, 0On
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applicant the penalty of censure by order dated 24,4.1987,
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29.11,1980, he uas placed under suspension with immediate
eff ect, The applicant and the others -were prosecuted

in the criminal court., On 28,2,1987, a decision was
taken by the Government not to proceed with the criminal
case and to uithdrau\the same-against all the accused
persons, ‘Accordingly, the:Assistant Public Proseéutor
moved an.applicatidn in the Court EF the Netroﬁolitan
Magistrate on 6.2,1987 for permission to wi thdraw the case

on the fellowing groundss-

"..:.;.all the accused are government seryénts.
In order to maintain rcordial relations between
the governmaent employe=s and‘the Government; the 
prosecufioﬁ is of the opinion that the cass must
be wi thdrau'n; n |
3.  On 2.3,1987, the respondsnts revoked the order of
suspension uith.immeéiate ef fect, It was, hoJ;ver, stated
in the order dated 2,3.1987 that the C;urt all;ued the
application for withdrawal and "téchniCally acquittedh
the applicant and others, It was alsg indicated that it
was contémplated to hold prdceedings against him under
Rule 16 of the C.C.S.(CCA) Rules, 1965,
. .

4, Af ter giving the applicant a show-cause notice and

receiving his explantion, the respondents imposed oﬁ the
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Se On 8.6.1987, the applicant: fequested the respondents_
\

!

to clarify phe impact pF the penalty of censure on his
promotion so that in case it was to stand in the way of
his'promotion;vhe could také up the matter with the higher
auihorities; The respondents did not send a reply to him|
He Uaé, houever, prbmoted as Scientifié Uﬁfiber, Grade III
(redeéignated as Assistant Research DFFicer, S&T) on
24.9,1987 on the basis of fhe recommendafions of the D.P,d,
He was appointed in a substantive capgcity as AcR. O, (S&T)
| _ .

vee,f. 24,9,17988, |

6. Dn‘11.11.1987, thé respondents issued a ﬁotice to
 th§ applicant proposing that the period df his absence
from the date of his suspension to the date on which he

r epor ted %or dugy on rginstatement, would be treated gs
.period under suspsnsion and the subsiéténce allquance paid
during the aoné perioa,‘uould be treated as nay and

allowances for that period, as per FR-54 B(5) and (9).

Af ter considering the representation submitted by the

@Pplicant, the respondents passed an order under FR-548(i)
to,the, ef fect that the period of suspension From.29.11.198E
to 1.3,1987 would De trdated as period 'not spent on dqty'
and the subsistence allovance éaid to” the applicant during
the said period, would be treated as pay and allogances for

that period, It was further ordered that the period of
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suspension though not on duty, shall count for the
purposes of (a) Earned Leave, (b) annual increments, and
(c) Pension/D.C,R.G, henefits,

7. The appeal preferraed by the applicant to the

Secretary, Cabinet Secretariat againstltﬁe'aforesaid
ordar, was rejected by him on 11,10, 1988,

8. Tﬁé Fufther.representatiﬁns made by the'applicént
for waiver qf the penalty of ceﬁsure, grant of Ful; pay
and allouances'For the suspension period, treating_the

‘ saidvperiod as duty, granting him ﬁromdtion with retros-
pective effect, and fixation of his pay, were not acceqed

to,

9, The applicant has contended that wixk his acquittal

in the crimingl cases, Would render the suspension wholly
unjustified and that he would be entitled to full pay and

allowances during the period of shspension.as also to the

treatment Of ths said period as on duty. After the 'criminal

Case was over, his case for crossing the Efficiency Bar

.was not considered, Similarly, he has contended that he

became sntitled to be considered for promotion to the post

of Scientific Officer, Grade III in 1981 and Scientific

Of ficer, Grade II in 1986 and 1987, and that the subsegusn
issue of a charge~-sheet for minor penaltylénd imposition o

the penalty of censure, have no bearing on his entitlement
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to promotions during the earlier periods,
10, The respondents have refuted the aforesaid contentions

in their counter-affidavit, According to them, the crimijpal

Case was withdraun by the Department under spscial circum-

stances and the suspension cannot be termed as 'unjustifiled?,

He could not also be allowed to cross the Efficiency Bar

with retrospective effect. They have submitted that his

case for promotibn to the post of Scientific Officer, Grafe

III in 1983 was cﬁnsidered, but was not recommended for
p?omotion by the D.P.C. Again, his case for brdmotion to
the said post was considered in 1987 and he was promoted
on the basis of the recommendations of the D.P.C.

1

11, Ve have carsfully gone through the records of the

Case and have considered the rival contentions,

12, The question whether a GOVBrnmen£ servant who had
been suspended on the initiation of criminal proceedings
against him and who was subsequently reinstated consaguent
upon his acquittal by the criminal Court, is entitled to
full pay and allovances for the period duri ng thch he
was kept under susgensidn, haé\beén considered by a Full
Bench of this Tribunal in S, Samson Martin Vs, Union of
India and Utheijs 1990 (1) ATLT~(CAT) 161. The Full Bench
has Held that in such a case, the Government servant isl

entitled to full pay and allowahces for the period during
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-authority does not have the pouwer to consider the degree

which he vas placed under $u3p§ﬁsion‘uithout the
disciplinarQ authority having to determine how and why'
he Qas acquitted,

13. The aforesaid decision of the Full Bench related
to a Railway servant, ‘In the course of the judgement,
the Tribunal had cohsidergd the ambit and scoﬁe of
FR=54 B8, The Full Bench also relied upon the judgement
of the Supreme Court in Brahma Chandra Gupta Vs, Union of
India, A.I.R. 1984 S.C. 380 wherein it was observed in
the case of acquittal, the concerned person should be

given full pay and allowancés and that the disciplinary-

of culpability of the persen upon its own appraisal of
the judgement of the Criminal Court,

14, In our opinion, the acquittal in the instant case
is not a technical acquittal, as has been wrongly concluded
by the respondents, Accordingly, the applicant would be
entitl ed to'Full pay énd allDWanpas during the period of
his suspension,

15.  Uith rsgard to the other reliefs sought in the
application, we are of the opinion that the review DPCs
have to be held to consider the fitness of the applicant

for crossing the Efficiency Bar which fell due during the

period of his suspension and his case for promotion to
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higher‘grades.' The factlthat the penalty of censure

has been imposed on him, will no; constitute a bar to

his being c;nsiderad for promotion., In this contgxt;

the learned counsel for the épplicaniuargued that his

per formance, as reFlegted in‘the AU%S,.had peen excellént.
He produced before us copy of a memorandum issued to him
on 11,1.1982 to demonstrate tﬁis. In fact, a perusal of
the éaid-memorandum conveying the.subs;ance'of the Rax
ACR‘For the period 1.4.1980 to 34;3.f981, indicates that
‘while conveyihg good points about him, it also ;dded that
"Fér.an indisciplinary act, you had beeﬁ placed under

. suspensiqn u.e.f,'29.11.1960,"_'The aphlicant Wwas given
oppoftgnity to‘make a representation if he sec desired,
but he did ndt make any such representation,

20, -ue'are,of the opinidn that in all fairness, the
respondents should have ;eVieued éil the ACRs of the
applicant, on their own, after his acquittal by-the
Criminal Court and wherever there is any‘meﬁtion about the
involvement of the applicant in the criminal case or his
suspension, a Fonﬁ-note should have been added in eéch
of the ACRs to the offect that he has bsen acquitted by
the Criminal Court and a copy of th; ord er oF-the Criminal
Coﬁrt should 3136 havie been plaged in the A.C.R, dossier,

It is not clear whether this was done by the resgondeﬁts.

Any D.P.C, or review D.P.C, held after the acquittal of
O
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the applicant by the Criminal Court, should not take
into account his suspension or the criminal case which
was launched against him,

21, In tﬁe light . of the foregoing discussion, the
application is disposed of uwith the following orders

and directionsi-~

(i)

(ii)

to other monetary benefits which would have

%

The respondents are dirscted to treat the
period of the applicant's suspension from
N .

29, %9,1980 to 1,3,1987 as 'on duty', They

shall pay him full pay and allowances from

29,11.1980 to 1,3.1987, He is also entitled

éccrued to a Qovernment servant who was not
placed under suspension,

The respondents shall take steps to constitute
4 review D,P,Cs to considef the case of the
applicant for crossing the EFFiciéncy Bar
when it fell due, Similarly, his case for
further promotion should also be considered by
a revisw D,P,C, The revisw D,P.C, should al so

_ S .
take into account &hewopyoef the order of the

Metropolitan Magistrate acquitting the applicant

in the criminal case. The 5.Pfc. also should
not take into account any remarks contained in
the annual confidential reports of the applican
relating to his suspension or nendency of crimi
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case against him,

D.P.Cs find him fit for crossing the E.B.

from the due date,

allowed to cross the Efficiency Bar from the
said date, Similarly, if tﬁe review D.P,C,
finds him fdt for promotioﬂzﬁrom the date his
immediate junior Was so pfomoted. In that

event, he would also be entitled to the

arrears of pay and

(iii) The respondents shall comply uith the above
directions as éxpeditiously as possible and
preferably within a period of four monfhs

from the date of communication of this order,

(iv) Thers will be no order as to costs,

j\'\%/\i‘fb 1/ \IL S
(A.B. Gorthi)- SN

Administrative Member

N

In case, the rsesvisu

the applicant shall be

N /ew e\ e uv\..ﬁﬁ\{

allowances,
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(P. K, Karthl; |

Vice-Chairman(Judl, )




