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:;’" IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHI '

0.A. No. 853/90 »
i T-A. No. . 199

DATE OF DECISION__ 15-2.1981,

br. C.M, Jain _Petikionex Applicant

Shri Sant Lal, . Advocate for the Petitivn¥y¥) Applican
i VS hrough the '

Union of India throug - Respondent

& Another > ‘

shri VYivek Gambhip, - Advocate for the Respondent(s)

CORAM |
The Hon’ble Mz,  P+Ke Kartha, vice-Chairman (Judl.)

“The Hon’ble Mr.  D.K. Chakravorty, Administrative Member.

. . Whether Reporters of local papers may be allowed to see the Judgement ? 7& ,
To be referred to the Reporter or not ? 7-6/) '

1
2
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. Whether it néeds to be circulated to other Benches of the Tribunal ? / e

(Judaement of thes Bench delivered by Hon'ble
Mre Pe.K. Kartha, Vice=Chairman)

The applicant, who is warking as a Medical

1

Officer in the Employaeé State Insurance Corporation
(E¢S.I.C.), filed this application under Section 19 of

the Administrative Tribunals Act, 1985, seeking the

- following relisfs:-

(i) To diract the respondents to offesr the

appointment of the post of Spscialist in
drthopaedics to him for wvhich he was sslected

by the U.P.S.C.3 and

~

{ii) to daclare him entitled to the said post

from the due date with.all consequential

‘benefits ofkseniority and pay, stce.
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Wwill bDe made to the applicant only after the Government

2.  0On 10.7.1990, the Tribunal passed an interim

order directing that the post of Specialist in
Urthopaadics‘shall not be filled up on ragularvbasis
during the pandeney of the application.

3. The facts of the case in brief are as follous.
The applicant was initially appqigied under the ESIC
as Medical Officer in 1975, He was confirmed in the
said pmstiand was promoted as G.D.Mels Grade I in
July, 1986. 1In April, 1987, one post of Specialist
in Drthopaedics’in EeSelu.Ce was advertised by the
U.P.5.C. The applicant applied for the said post .

He was callsd Fér the interview on 17.8.1987 and was
selected for the said post of Specialist. The upsc,
vide their letter dated 7.9.1987, informed him that
he has bzen recommended for appoihtment to the pest o
Spacialist in Orthopaedics, It was further stated in

the letter of the U.P.5.C. that the offer of appointment

have satisfied themselves after such inguiry as may b
considered necessary that he was suitable in all

respects for appointment to the service, and that he

was in good mental and' bodily health and fres from a y

physical defascts likely to interfere with the discharnge

of his duties. The cffer aof appointment was alsg
/

subject to such other conditions as are @pplicable ¢t
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all such appmintments under thﬂ»Central Government.

4, on 14.9.1987, the applicant requested the
respondants for giving him appointment to the post
of Specialist immediately. He has, houever, been

informed verbally that he could not be allowed to
join the said post as the departmental proceedings
initiated l;gé.msma. dated 31.8.1987, uere pending
aéainst hima

5. The applicant has stated that a charge=~sheet
dated 31.8.1987, was served on him an 10.9.1967. The
applicant filed §A¥512/88 in the Tribunal on 21.3.1988),
praying far apéropriate order/diruction to declare ths
act df the respondents in not giving appointment te
him to the post of Spscialist, as illegal. The said
JeA., was rejected at tha admission stage on 21.4,.,1988
on tha ground that the charge=sheet had been served
and an inquiry was pending against him. He was,
however, given the liberty to approsach the Tribunal
after a périad of threze monthé iF he felt dggri=ved
after that. It uas.alsm further directed that th@‘
post of Specialist in Orthopasdics for which he was
selected, should be kept vacant till the conclusion
cf the inquiry and further orders of the Tribunale
Ge Tha Inquiry DFF;cer submitted his repart on

3.1.1989. The disciplinary authority passed the

final order on 10.3.1989, whereby the psnalty of
Q’\/
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‘raduction in pay Dby Faﬁr stages (from Rs.3,500 to

‘R5.3100) in the scals of Rs.3000~4000 fer four

éears was imposed on hime The‘applieant preferred

an appeal against the said punishment order an 21.4.89.
. | .

The rsspondents did not take any decision on the

appsal uithin-a perioed of six months. The applicant

has filed 0A-2277/89 in the Tribunal on 15.11.1989,"

challenging the findings of the Inquiry Officer and

the punishment order issued by the disciplinary
authority. This O.A. was admitted on 17.11.1989,

Te In the meanuhils, the Appellate Authority

" communicated the decision on the appeal, uhereby the

penalty has been reduced to reduction in pay by two
steges for twe years (in place of four stages for
faur years) vide arder:dafed 31141980,

8, The applicant has stated that despita the fact

L

that the discipl;nary proceedings against him have been
emncluded,rtha respondents have no£ yet given appointme
te him for thedpbst of.Specialist‘For which he was’
seleﬁted by the U.P.5.Ce | |

9, -\Ths applicant has éanténded that the ;ctian of

/

ths respendents in withholding the offer of éppointmant

toe him, is arbitrary and illegal, that his selection

-- for the post of Specialist in'Drthapaedics ‘ig- | by
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way of direct rescruitment, and th;t the penalty of
reduction in pay in the existing post, is not a

disqualification for a future employment under the

Government or £.5.1.C. under the provisions of Ruleii
of the C.Cs5,(CCA) Rules, 1965 and Regulation 11 of

the I.S.i;C; Regulations, 1959.
1C. The rasbondsnts»havp stated in their counter=-
affidavit tﬁat the applic#nt has bezen held gquilty of |
profegsidﬁal negligznce and irresponsible cenduct in
" treatment of a patisnt who was suffering from a’compohn-
‘Fracture which has ultimately led to the ampﬁtatidh of
the patient's arm. He was found guilty both by the
Inquiry Officer and thé'Appailat; Authgrity. The -
Appellate Authority has réaucad the‘pﬁnishmeﬁt inFliéte
on the aaplicanf anlf,becausa'offradudtion in penalty

!

.of Dr. A.K., Dauar, another docter who has also been

held negligent in treating»the'same-patient. The

respondents havs stated that due to the negligence of '

!

the applicant, the respondents had éuffared menetary

loss as it.had to pay bompeqsation to £h$ patient,
thsugh ., Eﬁlgratia and has beaaAFurthar exposed to a

manstary loss inasmﬂch'as,tha patient has filed a éuit
for recovery of damages against the respanéenté, the

applicant and other negligent doctors allagudly claimin

a sum of RSe2 lakhs,

00'0'60.




e The respendents have also contended that .the
racommendation made by the U.P.5.C. is not binding

on theme. They have also contended ﬁhat the applicant
does not acquire any right to be appeinted ean the
pasis of tﬁé recommendation of the U.P.5.C,

12. Ths respondents havas submitted that in vieu of
the concurrent findings of profassiénal negligence and

irresponsible handling of a patient as & gsneral duty

Medical Officer in Orthopaedics, the applicant is not
fit to oes considered for being appointed to the post of
Spscialist in Orthopaedics, which is a responsible andv
onerous assignment.

13 We have carefully gone through ths records of
the case aﬁd have considersd the rival contantions.

The fact that the U.P.5.C. has selected the applicant

- for thé post oF-Specialist in Orthopaedics, is undispute
The post of Specialist in 0Orthopaedics is being'filled y
by'direct-recruitment for which the applicant applied
and got selacted., The fact of selection of the applican
ha; alsg been intimated to him. In our vieuw, the guesti
of any penalty having bsen imposed on the applicant afte
a départm@ntal inquiry against him, will have ralevgnca
anly in case of departmental promoticn and not when he

is selected through open'compstitién by way of direct

recruitment. Imposition of any pe#nalty ,except that of | -
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dismissal, by way of disciplinary probeedings, does
not disqualify a person for fresh appointment. In

Dre Hari Nev Goyal Vs. Union of India and Another,
1987 (4) A.T.C. 678, the Pgincipal Bench of this
Tribunal has held that whereas tha apéointing authority
has éve;y right to uitﬁhold an appointment, if, after
nécessary verification of a candidate's character and
antécedeﬁts, it is Foupd that such an appointment will
not be inlpublic intarest or oth;ruisc not dasirabla,
kKeeping in view a particular candidate's involvement
in some matters which cast a stigma en his character,
it cannot assume to itself the Tesponsibility fof
assessing general suitability of a candidate qu

1

appointment to @ particular post after selsction has‘
been made b& the UsP.S.Csy in case éf direct ;ecruitment.
Vigil;nce cléapancs and ths imposition of a penalty
would - be rslsvant consiaeratians oniy in case of
ﬂepartmenfal promotions. UWe reiterats the sams vieu.
14. The learned counsel FD; the respondznts relisd
upan the decision of thé Supreme Court in State of
Haryana ¥s. Subhash Chander Marwaha & OJthers, 1974(3)
S.2.C. 220, and in S. Govind,Raju Use K.S.R.T.C. and
Another, A.,T.R. 1986 (2) S.C., 362, in suppart of

the - contention that mers s=lection to a post to be

Fili=d in by direct recruitm=nt, will net confer a

Q—
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right on the person concernad teo be appointed to

the said post unless it is & case of mala fides.

15 The'dec;sion af the Supremes Court in the State
of Haryana Us. Subhash Chander Marwaha ig clearly
distinguishable. 1In that case, the Supreme Court has
obserued'that the mere entry in the Select List of the
name of the candidate, does not give him the right of
appaintment. In that case, the advertisement mentioned

»

about 15 vacancies teo be fill=d up. The Suprems Court
that o~

obsarvadwiit may happen that the Government for financi

or sther administratiye reasons, may not fill up any

vacancies, 1IN such a case, the candidatgs will not

have a right to be appgintsd.

16, In the instant case, the non-appgintmEﬁt of the

applicant is not due2 to any financial or othesr administ

tive reasons.

17 The decisibn of the Supreme Court in GauindaRaju

case, daoes not advance'tha case of the respondsnts. In

that case; the Supreme Court had obssrved that "Once

@ candidats ;s sglected and his name is included in fha

Select List for appcintmenf in acca:dance uith.the

Regulations, he ggts a right to be cansidered for

appointment as and when vacancy arises, 0n the removal

of his name from the Sslsct List, seriocus ceonseque=nces

entail and he forfeits his right to smployment in future

Qo

.o-o-go_

2l

Ca=—




-9 -

In such a situation, évan thaough the Regulatians

do not stipulate for aFfafding any oppartunity to

the employese, the principles of natural justice

would De att:éctad and the smployee would be entitled
" te an opportunity of sxplanatien, thaugh no elaborate
inquiry uquld be nspeésafye“

18. In ths instant case, the U.P.5.C. has adjudged
the suitability o% the applicantlfor the post of
Spacialist in Orthopaedics. Thé fact £hat a depart-
mental inquiry uwas held against the applicant and
that a punishment has been imposed on him, will not
be a bar to his appeintment taAtEe post 6? Specialist
in Jrthopaedics. For the alleged misconduct en the
bart of the applicant, he has bszen punished by
imposing a penalty on him. The raspdndants cannct
‘impose a furthsr punishment_by'uay of not appointing
him to @ post for which he has been found suitable
for appointment by the U.P.S.Ce, which is an impartial
Dady .

"

1954v In the facts and circumstances of the case,
we partly allow the application and direct that the
respondents shall implement the recommendation aof

the U.P.5,C, in regard to the appointment of the
a
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applicant as Specialist in Orthopaedics uwithin a

q// - )
period of twoe ~ months from the date of communication
of this ordar. The application is disposesd of
accardingly.

\
Thare will be no ordar as to costs.

nLﬂﬁ%@%?/

{(DeKs Chakravorty) (PeKes Kartha)
Administrative Member Vice=Chairman{Judl.)




