;’\»\__4@(;;,:,;;_; , o CENTRAL ADMINISTRATIVE RIBUNAL PRINCIPAL BENCH
"~ 0As No. 808/90 812/90 881/90 and.. 1936/90
' , New Delhi, this 28th day of May, 1997

Hon’ b1e Dr. Jose P. Verghese Vice- ChaIrman(J)
"‘Hon’ b]e ShrI S.P. Biswas, Member(A) -

% Shri Gurmej Singh- (No.937/L)

i s/o0 Shri Bachan Singh - _ '
g _ Qr.No.1, PS Model Town, Delhi .. Applicant in 0A 808/90
Shri Sheodhan Singh (1039/SD)

s/o Shri Puran Singh .

_ Qr.NoJ"Police Post S.Iv '
: R. K Puram, New Delhi -« Applicant in 0A 812/90

Shri Mohinder Singh (344/Cr)
s/o Shri Prahlad Singh ~

WZ 725/6, Pa]am VI11age De]hI . Applicant in 0A 381/90
Shri Inder SIngh

i s/o Shri Hari Singh
658, Nehru Enclave

W Alipur, Delhi -. Applicant in OA 1936/90 °
(By Advocate ShrI.Shyam Babu)
versus
1. Chief Secretary
Govt. of NCT of Delhi
5, Shamnath Marg, Delhi

2. CommISSIOner of Police
Police Hgrs., IP Estate New De]hI

3. Dy. Commissioner of Po11ce(qus I)
Police qus , ip Estate, "New De]hI .. Requndents

(By Advocates Mrs AvnIsh Ahlawat & Shri Rajinder
PandIta) ‘ ‘

K J o . ORDER
Hoh’b1e Shri 8.P. Biswas

The Table hereunder would indicate that the facts of
these cases, reliefs sought for and the legal issues involved
are identical and hence they are.being disposed of by a
common order. The facts as submitted in OA 1936/90 have been

referred to hereIn to appreciate the facts and c1rcumstances

oé of these cases. v —
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tionx in in DeThi in Delhi for i.e. on of

parent Police Police ' date claim
. cadre,i.e. on depu- 1.e.grade from

grade and  tation & date which the

- date. . basis ‘ benefit of
Date of & rank past ser-.
intl. apptt. , _ vice is
in bracket - being
oo . ' claimed
1 2 3 4 5 6

1936/90 Constable - 3. 9.82(AA) Constable 1. 1.75 to 21 8.90
(Driver)/BSF Constable (Driver) 31.10.83
1.1.75 (Driver) 31.10.83
(27.4.71) o

881/90  Constable - 28.6.86 Constable 8.2
(Driver)CRPF Constable " (Driver) 8.6,

8.2.82 (Driver) 8.6.87

(14.7.70) AR
812/90 = constable 14.8.86. 8.6.87° 29.9. 81 to 9.3. 90
- (Driver)  Constable Constable 8.6.87 -

26.9.81 (Driver) " (Driver)

(24.5.76)
808/90  Constable 1.5.85 8.4.87  1.1.70 to:9.3.90
‘ o o(Driver)/BSF: i . a0 8.4.87

- 1.1.70 :

(*substantive post) . » - .

ZTJSAUbon reJect1on of the1r representat1ons for reliefs, as

shown’ ‘1n Co1 5 of the Tab]e here1nabove by the respondentsr

on different dates as 1nd1cated 1n Co] No 6, the applicants.

are- before us w1th the fo]]ow1ng prayer

(i) Direct the respondents to_ count. their ..
. ,serv1ces .as.shown in Col.No:5 of" the Table
rendered in the parent organ1sat1ons in .
the Capacity as shown on regular’ basis

while f1x1ng -seniority in Delhij Po]ice
for further promotion;.

(1) Declare the. OM dated: 2. 12.69, as amended ~ -
" 'by  Memo dated 29.5.86, (Annexure “A) .
+.~. +8S Unconstitutional ang’ u]tra—vires

3. The claims:of the ‘applicants are based on the fo]low1ng

grounds That the app]icants - -gave their consent for

permanent absorption:jn.De1h1 Police and were given assurance

Applicants Pos1t1on of Initial ' Permanent Reliefs_ Date of ..
1n OAs confirma-  apptt. absorption sought . rejecti- -




. by'the respondents that the services rendered by them"?
_their - parent cadres in the equ1va1ent grade on substant1ve h

bas1s w111 be counted in De1h1 Po]1ce for: the purpose of ”

f1x1ng sen1or1ty ‘ _ ' -

4. The' applicants -wou1d submit that there‘have "been no
breaks in-service at all in the per1od between the serv1ce

rendered by them in the1r or1g1na1 cadre (after conf1rmat1on)

-and their subsequent absorption in De1h1 Police wh1ch was in
: pub]1c 1nterest. ~ Since . the app11cants were work1ng on‘

regu]ar basis 1n the equ1va?ent grade, as shown against . the

names ~ of each in the ‘aforesaid Tab]e and since they were
confitmed 51nl the1r respect1ve grades. 1n “the ,parent
organ1sations they are entitled to count ‘their services
rende ed in- the organ1sat1on of BSF/CRPF for the purpose of

sen1or1ty after f1na1 absorpt1on

5. Svaar_as~;h§ pr156151é of law is concerneg;"the learned
counsel for applicants relied on the judgemént~of the Supreme

Court 1in the case of K. Madhavan and Anr Vs -r»Udi“&'“oré

AIR 1987 SC2291. The relevant d1scuss1on 1n para 21 of the;

judgement' “makes it c]ear that fu11 cred1t must be g1ven to
the applicants: for the seryfceswrendered by them .on. a_
substantﬁve basis  in’ the BSF/CRPF He contends that theﬁ
app]icants shou]d be g1ven sen1or1ty tak1ng the date of their
initial appo1ntment or in the a]ternative the1r sen1or1ty may

be counted w1th effect from the date they were- appo1nted on

substant1ve bas1s 1n the BSF/CRPF

N
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6. Sect1on ::11J‘ of De1h1 Police Ru]es empowers '”the

when taken on transfer or. transfer—on—deputat1on bas1s

ance the app1icants were appo1nted 1nxthe equiva]ent grade

-
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‘_;_;;‘f,__.'“ . T

A f-n their parent organ1sat1ons on regu\ar bas1s and confirned'ﬂ‘“

'-1n the respective grades, they are ent1tled to count . their

earlier services when they got absorbed permanent1y in’ De1h1

Police.

f. To lace his content1ons further; the 1earned * counsel
submttted that- if. the respondents had made it c]ear at the
time ofg;such:absorpt1on that the1r serv1ce in BSF/CRPF etc.
wouﬁd)notﬁbe boonted for the purpose of f1x1ng sen1or1ty, the
app11cants wou1d not have even g1ven consent for final
absorption The' respondents fa11ed to apprec1ate that the
Recru1tment Ru1es for the post of Constab]e (Dr1ver) in Delhi
Pol1ce duly. author1se recru1tment by transfer and deputat1on

S1nce they were appo1nted to De1h1 Po11ce by Transfer on

depqtatTon ’ bas1s the app11cants wou1d be ent1t1ed to count

thé%r"gen1or1ty of serv1ce 1n the BSF/CRPF 1n the qrade of

Constb)e‘(Driver}wfor”the purpose of sen1or1ty

RO I AT P

5. .In the coonter’MrsT: AvnishﬁAhTaWat"andWShrtﬁ,Rajinder

“ pandita, the’fearnéd’cohnseﬂ~respondentswargued that when an

‘offioer 1n1t1a11y comes ‘on deputat1on“hndVSUbsequentin,gets

' absorbed;'¢the.governing principe “is that’ seniority:should be

counted' from “the date of ‘such~ ‘absorption.: ;However,n.the

’"off1c1a1s have a1ready ‘peen holding, ™ on: the date. - of
ﬁ absorption “the same or equ1va1ent grade on- regu1ar¢basis in
-1the1r parent departments, 1t*Wou1d7be>equntabJe-and fair;that

'sﬁéﬁ regnlar 'Serv1ces in the grade should- a1so be taken;into

'aoCount 1n determin1ng the1r seniority" subaect«onﬂy to the

cond1t1on that it wou1d be on]y from the date of deputation

1n the grade in which absorption is being made. The -

principfes “that*-wou1d; govern counting»-sentonity in- such -

e it ettt e e A )
- . . ¥
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’v'qgses;3,asq?per;;resppndents,

‘:; :“‘25.5.86=&(Annekgré F).1ssuéd by the Department of Personnel

L aﬁﬁ Training,»:Thé relevant portion is reproduced below:

"(iv) In the case of a person who is initfally
taken on deputation and absorbed later (i.e. where
the relevant - recruitment rules provide = for
“Trannfer on deputation/Transfer"), his seniority
in the - grade in which he 1is absorbed will norimally
be counted from the date of absorption.  If he has,
‘however, been holding - already (on the date of
absorption) the same or equivalent ‘grade on regular
. basis inhis;parentvdepartment, such regular service
in the grade shall also be taken into account in
fjxing.his~seniorjty, subject,to,the,cqndition that

.. he will " be . given seniority from the date he “has' -
.- been holding . the _post on deputation, or the date

from which he has been appointed on a regular basis
“itd the 'same ‘or..equivalent grade in his parent

. ' department, whichever is later. o s

"The fikéiibh'of'sénié}ity of a transferes 'jn -

‘‘accordance wwith ,the,‘aboyeﬁ_princip]e:,wi1ll_nqt{ ‘
however, affect any regular promotions to ‘the next -
-higher: ‘grade prior to. the-date .of such absorption.
In other words, it will be operative only ™ §ni

f'ﬂ}ing upoﬁvacanciesm h1gher grade takag
place after such absorption. =~ = i w0 Y

"In case in which transfers are not’ stric¢tly-"
in public interest, the transferred officers will
be placed bélow all officers appointed regularly to

- the: grade: on therdate.of,absonptjonhﬁw

Q;i'.Thé-'1earnedwncounseJAforAth}requqdents.WOU1d;,further

‘”gconténd,;'on;thefsirength;of,decﬁsjpns of this Tribunal in 0A
- 32032/89“(decided%qn;19.8;g4)mand OAs 1414 & 1415/94 (decided

on";"-28.‘-1‘0.f94),:«:-tbat.-'un-l.es,s..‘-o.t-.henwise,pmv.?'..ded 1n these or any

othér rd]esatfrémed_under the;DelhiiPo]icg;Act, 1978, each

: ﬁme@berffofuféUboédinate;pankfsha11,earn,promotiqn in his/her
4 cadre n1n.accOrdahceJWith,the‘rules applicable to that cadre.

"W‘Thé?ohlyﬁ correct.interpretation pf‘thesq,rules WPU]d,PQ that

thé:sehioritya:of;the,app]icants 1n.the Delhi Po]ice_qoujd be

* " reckoned :from:the date ‘of theirgabsprptionliq.that cadre.

' 165, Respondents:-voiced theit objections . in that those who

ha@e taken theiﬁ;-berths in the cadre earlier than of those

abéorbtees who}éfe‘necessary;parties havefnotfbean impleaded

N

are available in the Oijdéteaxf»,} S




- as such and

r;;' . where1n ;:1_:

<'enunc1ated 1n prov1so added to Rule 9. of order 1 of CPC by
'.ﬁamendment of 1976 will make these app]icat1ons 11ab1e for
: ,re3ect1on That apart the Constab]e/Dr1vers wh11e j01n1ng

. De1h1 Po11ce were ‘granted higher scale than the sca]es meant

for these very off1c1a1s in their parent departments both in

.the pre- rev1sed " and rev1sed scales. ~In other words,
iapp11cantsl have not been - taken on 1ana1ogous posts on
:deputation in;he1h1 Police. The 1atter has its own cadre of
,Constab1e/Dr1ver and makes promot1on/d1rect recru1tment to
-these posts. - and people com1ng on deputat1on from other
- central police. organ1sat1ons_ will have to count the1r
- seniority from the date_of~thejr;ahsorptjon_and those_a]ready
. 1njthe-vcadre will rank_senior to the deputationists. ' Those

.. outsiders . of. the cadre. cannot stea] a. march over the

1nsfders . The.pr1nc1p1e that wou1d determ1ne the senior1ty
of off1c1a1s com1ng on deputation and subsequently got

ab5°“Perh§§ been Stipulated by,the Department of Personne1 &

Training, in;.its .OM No.20070/9/60 Estt(D) dated 29.5.86.

Normally the .principle, 1ays down that sen1or1ty shou]d count

from the date of absorptlon. There are, however, cases where

it was found that prior to com1ng on deputat1on a person was

_ho1d1ng the same or equ1va1ent grade on regu1ar bas1s 1n his

parent department and therefore it was. fe]t that such regu]ar
service 1n " the grade shou1d also be taken 1nto account in

determ1n1ng the sen1or1ty subJect only to the condit]on that

.. at best,.. it would be onJy from the date of deputation to the

cadre in which absorbtion is being made,

11. As . per respondents counsel, their stand on the subJect

_¢1s we11 supported by the Judgements of Hon b1e Supreme court -

An the case of Ashok Gulati Vs._wg:s, Ja1n,,AIR 1987 SC 424

t‘ was laid down that accord1ng to cannons of

therefore, mandatory prOV1sions’ of CrPC as -




L”:/.accepted

_,serv1ce jur1sprudence sen1or1ty ‘of

.appo1n*ed must be reckoned from the 7 date he/she became.
1member of that serv1ce One cannot have seniority in a cadre
unTess he becomes a member of that cadre. The app11cants

, here1n became members of the serv1ce only from the date of

their absorpt1on and that becomes cruc1a] to the counting of

‘sen1or1ty 1n the cadre

12. 'P]acing re11ance on the dec1s1on ‘of this Tribunal fn

OAs 1414 and —1415/94 (decided on 28.12. 94)1n favour of . the -
o respondent De]hi Adm1n1strat1on, the ~ counsel for 'the
respondents argued that s1nce the- Judgement in the case of

(;Antony Mathew was on wrong apprec1at1on of facts and also is

not in conform1ty w1th the var1ous 3udgements of the Hon’ b1e

"i.Supreme Court" c1ted above (case of Ashok’ Gulati- and others)

- 71t wou]d be d1ff1cu1t to treat 1t as a b1nd1ng precedent

f;-tgf The quest1on therefore' is}'>“§Whatz ‘happens 'to the
thsen1or1ty of a deputat1on1st who gets permanent]y absorbed
'1n a post (1n the borrow1ng department) to: wh1ch or to the
'”equ1va1ent of . which he,had ear11er'obta1ned 1regu1arisation
“and substant1ve statu55 "In"other ’“words; whether the
Xapp11cants, “in the facts and c1rcumstances of the ‘case onv
"hand are 'ent1t]ed to count senior1ty from “the - date of
:regu1arisat1on 1n a substantlve post in- parent cadre or the

| date Of“'initial appointment on deputat1on or_from the date

Lvhenﬂthev got permanently absorbed - in -the * ‘equivalent

substantive post "the quest1on that ~ falis for

~determination.

——

‘ 2141 We f1nd that a]though no assurance w1th regard to

ﬁ‘hf’fixation of sen1or1ty from date of absorpt1on was given._and

fﬁyet as per’ communication dated 10 11 83 a1lowing permanentgf

person, o




(@

K absorpt1on, 'respondents d1d not 1ay any spec1f1c cbndition T
:'that the date of permanent absorption w111 be taken as the

.-crucia1 date for.determ1nat1on of sen1or1ty in Delhi Police.

15, We 'also find that the issues raised herein are no more

res 1ntegra hav1ng been examined in a large number of OAs. in

: this Tribuna1. Amongst them, the most important ones having

1ose bear1ng with the fate of these cases and ajso

referred to dur1ng the course of the - -pleadings are: OA -

560/92 decided on 24.2.93, OA 470/91 decided on 2.3.93, OA

" 3023/89 deoided on 19.8.94, OAs 1414/94 and 1415/94 decided

on 28.10. 94 and OA 327/90 decided on 13.12.94. A1l these -

cases have peen decided, by ‘and large, on the basis of

binding precedents arisiné-out of prev{ous decisions either:
' of the Apex Court or by various Benches of this Tribunal. We
a]so not1ce that ‘the Hon ble Supreme Court'ha354a1SO been’
dwst1ngu1sh1ng the facts of various ‘cases and their judicial

pronouncements vary based on facts and c1rcumstances of each

case. Examp]es of such vary1ng judgements ‘¢ are available in
Direct- C1ass I; Eng1neers Aesoo1at1on ‘Vs. ‘ State of
Maharashtra 1950 2 SCC 715"' State of West Benga1 Vs.

Aghornatthey,1993(3) SCC 311, Dhan S1ngh Vs State of Haryana
1991 Suppl. 2 8CC 1990,,U01,Vs. Qr. S. Kr1shnamurthy 1989
(4)?SCC 689, Narendra Nath Pandey Vs. state of UP 1988 3 SCC

p.527.

16. Respondent No 1. De1h1 Adm1nistration on be1ng aggr1eved

by the -.dec‘ision '1n OA  470/91 (dec1ded 1n favour of the

.petitioner -- Antony Mathew there1n) f11ed a’ rev1s1on
-application. - That was dism1ssed by this Tribuna1 on - mer1ts

Aon-30r4.93. Respondents then took up the matter 1n SLP w1th

the Hon b]e Supreme Court and that was d1sm1ssed on 22 4. 94

Thereafter the Learned 3011c1tor Genera1 appearing before the




prex Court on 9 6.95 subm1tted that a]though 1t 1s unfotunate‘
that anomalous ~situation has been created by 91v1ng Antony :}L

Mathew, the sen10r1ty, who s adm1tted1y Junior to the ‘wsf

petitioner (in OA 470/91), but such anomoTy is the resu]t of

the decision- of CAT and. the dismissal of Specia] Leave

Petition - f11ed by the respondent He had subm1tted that the

respondent will f11e a Rev1ew Pet1t10n before th1s Court
against the dismissal of the SLP in the case of-Antony Mathew

so that this Court may take 1nto,consideration that decision

and ‘also the impugned dec1s1on of the CAT in th1s case, so

that an uniformity 1s ma1nta1ned and all the conf11cts ‘are
resolved. The proposed - Review Petition was to be fi]ed

within a period of 3 weeks from 9.8.95.

17. When the proposed rev1ew pet1t1on (1949 50 of 1995) by
the_rﬁsppndept DeJh] Adm1n1strat1on came up for hear1ng on

i 2;96,,the;Apex”Court ordered as'under.;

“kpart from the fact that the pet1t1ons are de]ayed
by 444 day , even on mer1ts we see no - reason to
entertain..these petitions. Hence the reviesw
pet1t1ons are d1sm1ssed R oo B

It 1s thus be wrong to say ‘that Antony Mathew S |Case was

dec1ded on wrong apprec1at1on ‘of facts.

18. _It is worthwhile for us to mention that the appﬁicants
here1n have been taken on deputation basis on ana]ogous posts
1n De1h1 Po11ce and 1t was certified at the appropr1ate level
that absorpt1ons were 1in public interest. ‘Equjvalance of

posts were dec]ared Tater on and not denied aby”.the

‘ respondents A It is true that'“fthe‘ pay scales . of “the

constab]e/dr1vers betWeen"_ the  lending’ and. borrowing

departments were d1fferent but  the - pay- proteCtibn ‘was

e Tra




>guaranteed‘:by the respondents -Delhi Police ”v1de 1etter}f

No. 5150/SIP(D IV)(XIV/1/KW/40/85 dated 28. 3. 95 even ’before

the -deputation started. - '_ : " S éf

19. Very recent]y, the  Apex Court examined the ' case of

sen1or1ty of a Hav11dar in Indo Tibetan Border Po11ce (ITPB) = - E g . %
} | - who came on deputat1on to Intelligence Bureau (IB) and-jgot o -f ; ‘; f
' ' permanent]y absorbed in IB. In this case, R.S. Rawat Vs.- T . %
UOI'& ~Anr. ‘.1996_800 (L&S) 1245ldecided on 19.4.96, it was |

held that:. - S T TV

"His substantive rank held in the parent
department i.e. ITBP would be the criterion
for absorptmn 1n the equwa]ent post in IB" -

although on the date of absorpt1on the sa1d Hav11dar was -

off1c1at1ng in” a*h1gher rank

20. In the present.cases,nprotect1ons 1n terms of pay ‘and
rank were prov1ded before‘the app11cants 301ned De1h1 P011ce
Initial appo1ntments were: fo} one year, extendab]e from year
to year, on genera1 terms and cond1t1ons for deputat1on1sts
as st1pulated v1de off1ce order dated 4.2. 86 (Annexure R-1).

Orders of permanent ‘absorptions. did.: not precede exerc1s1ng of

any Ppt1ons ‘as 'waswinnR;S ~Rawat’s case (supra) . Nor_Ayas - : o %

any nndertaking taken from applicants for, accepting Rotton__.~
seniority .as 1t norma]]y happens when an. emp]oyee) {é |
transferred from one-unit to another Even in §§¢ﬁf§§§§4W*th
acceptance of bottom senjority,kbenefits of past servicesh“

(employed on regu]ar bas{s) rendered at the place from where

an empTOYee has been transferred were allowed to be counted

" by the apex court as necessary experience for the purpose of
e1191b111ty for promot1on at the different place where the ' o é

LD A;' employee has.been transferred (see Civil Appea1’1221/87, CA

No.529/89 and CA No.2320/95 decided by the Hon’ble Supreme -

. .-
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"1n the above case 1s 1n conformity w1th that 1n Madhavan s

‘capacityrAi eckoned "~ for the purpose of sen1or1ty' when

COurt on 5 12 95 1996(1) ATJ 265) The rat1o arr1ved at

(supra) case Under these c1rcumstances, _t_1sv3ust fa1r

and equ1tab1e that serv1ces rendered in ‘a substantive

appoﬁnted fo110w1ng due process, 1n that very capac1ty but

in a d1fferemt organ1sat10n

24, Based on reasons aforequoted and the 1aw 1a1d down -by

~

the Hon’ble Supreme Court these OAs deserve to be . a]lowed

and we do so'accordjngly, w1th the fo11ow1ng d1rect1ons

(i), Respondents sha11 count the services rendered
by the app11cants in BSF/CRPF as Constable .
Driver on regular basis shown in column 5 of

the Table, and refix their seniority insDelhi.. . ... ...

Police in the grade of Constable Driver.

(11) . Promote the app11cants to the next higher

“ranks flowing from * - redetermination of.

L -seniofity in  terms of . (i) above subject to
other cond1t1ons ‘Being fulfilled. - This-ishall. ..
be .done w1th1n six months from the date of :

’ rece1pt of & copy of th1s order.

’(111) No arrears of- pay- sha11 be -allowed :as..they . .. .-
. .have . not ,rea\]y _ shou]dered h1gher' R
respons1b111t1es. R , .

(1v) OM dated 1997518618 bad sin: the. eyeSxoﬁ;]aw,:;,
21.:5There shal] be ho order” ‘a8 ‘to costs . 1n the . facts. and
circﬁhsﬁasces‘of’t@e dase:““*“*;:”*
| (Dr. Josély;;verghese)

. Vice- Cha1rman(J)
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