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R IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI @

0.A. No. 785/90

T.A. No. . | 199
DATE OF DECISION__ 8- 11.94
Ex=Const.Narinder Kumar Petitioner
Shri Sunil Malhotra - Advocate for the Petitioner(s)
Versus ,
Union of Indiaz & Ors. Respondent
Mrs. Avnish Ahlawst Advocate for the Respondent(s)

CORAM
The Hon’ble Mr.P.K. Kartha, Vice Chéirman(l)
The Hon’ble Mr.Bo N+ Choundiyal, Member(R)
. Whether Reporters of local papers may be allowed to see the Judgement ? 7Q/)
To be referred to the Reporter or not ? “V/) :

Whether their Lordships wish to see the fair copy of the Judgement ?f
Whether it needs 1o be circulated to other Benches of the Tribunal ?
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jUDGENENT

(of the Bench delivered by -
Hon'ble Member Shri B.N., Bhoundiyal)

Thié appligation has been filed under section 19
af the‘Adhinistrative Tribunal Act, 1985 by Ex=Constable
Narinder Kumar against the impugned orders dated 14.8.86,
28.10.86\and 16;6.87, issued by the Deputy Commissicner
of Police, terminat;ng his services, réjecting his
representafion and with=holding his memorisl to the

President, respectively,
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2. The applicant was enrolled as a Constabie.in
Celhi Police on 20.9.82vafter the prescfibad written test,
interview and physical examination. He completed ninse
moﬁths Recruitﬁent Training Course suecessfully and worked

as Constsble in different wunits of Delki Police, He has

stated that he had not been ayarded any msjor punishments

and ha® . even been given a commendation certificate in

reccgnition of his good work, He claims to have become
guasi-permanent on 20.9.85 i;e. aFter‘complating thres
year% continuous service, His services were terminated

by the impugnadlorder dated 14.8.86 under Sub-Rule{i) of
Rule=5 of the C.C.S.(Temporary Services) Rules, 1965, His
representation égeinst the order of termihation was rejected
and a memorial for submission to‘the President had been

! .

with=hsld by the respondents,

3. The spplicant hae challenged the impugned ordersan

the following éroqnds:-

{(2) The seemingly innocuous order is founded on specific
charges as uas cleér from the warning for wilful
absenée issued to him by the Beputy Commissidner of
Poliée pn 1&.8.86<uith-helding his qﬁa;i-permanent;
status for a ﬁeriod of‘ﬁne Qaaf'h.e.F. 14,11.1985,

although he had already become quasi-pefmanent on

completion of three year's service on 20.9.85.

(b} The procedure lzid down under Rule=7 of the C.C.5.(Temp,
Service) Rulgs, 1965 sheuld have been adapted if the charge

-

of z;?ence from duty had to be proved.
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(¢) The impugned order dated 14,8.86 is punitive in
nature and in contravention of Article 311(2) of the
Constitution of India, as he was not given an oppor~

tunity to defend himself,

(d) There has beesn no rational or intelligible differentis
for terminating his services while retaining others

who had asbsented themselves from duty,

(e} The orders intimating rejection of the representation
and uith-gelding 6? the memorial to the President are
non-speaking ordsrs,

The applicant has préygd fore

(i} setting aside and guashing the impugned order of
termination of service dated 14,8.8¢ and orders
dated 2B.,10,86 and 16,6, 87vrelat1ng to represen=-
tation and memorasndum;

(ii) reinstatement in the service w.e.f. 14,.8,86;

(iii) regularisetion of his service as a Canstable
with his original seniority; and

(iv) all consequential monetary benefits,

4, The respondents .have raised a preliminary aobjection

that thé uith-holdidg of his meﬁorial was intimated on

16.6.87, and, therefare, the present O.A. is time barred,

They have contended that through his‘omissions'and COmMie
proved &/

~ ssions, the applicant had ' / himself totally unfit for

the post of Constable., He absented himself from duty on

38 occasions betwesn June 1983 and June 1986. Bg per

record, no information with regard to his prolonged absence
A
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in March/April 1986 is availeble. His guasi-peTmanency

was passed over for a period of one year uw.e.f. 21.,9.685,
Thus at the time of his termination, he was a temporary
Government servant and there was NO need to follow the
procedure laid doun in RQle-? of C.C.S.(Temporary Service)

Rules, 1965,

S. We have gone through the records of the case and heard
the learned counsel Fcr»both parties. The applicant has
stated in his rejsinder, that the final rejection of his
appeal by Delhi Hdministratiﬁn wag intimeted to him vide
letter cated 13.11.90 received by him on 26,11.90. The
applicant hed also filed NP.N0.975/90 for condonation of
delay explaining how he had lost his uifé, son and cousin
brother during this period and had fallen sick, He kept

on representing to authcrities in the hope of getting success,

B In the facts and circumstances of the case, we are of
the view that nzatural justice should not be denied on such

technical grounds, MP,975/90 is therefore allowed,

(" The crucial question in the case is the status of the
applicant when his services were terminated on 14,8.86., The
relevant provision of the Delhi Police Appointment and

Recruitment Rules, 1980 reads as under:

5.(e)(i) All .direct appointments of employees shall
be made initially on purely termprary basis,
nl1l employees appocinted to the Delhi Police
shall be on prcbation fer @ period of two yeers,

Provided that the compstent authority may
extend the period of probation but in no case

shall the period of probation extsnd b= yond
three years in all,
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(ii)} The services of an employee appointed on
probeztion are liasble to be terminatec
without assigning any reason,

(iii) After successful complstion of period of
probation, the emplayee shall bam confirmed
in the Delhi Police by the competent

authority, subject to the availability of
permanent post.

B, The Supreme Lourt has held in the case of

M.K, Aggerwal Vs, Gurgaon Gramin Bank end Others (AIR 1988
SC 286) that after the prescribed meximum probation period
is cver, the services of a probationsr should either be
confirmed or cdischerged, "If the probationer was not
discharged on or befqre the'expiry cf the maximum period
of probation, then there uogld be an implied confirmation’,
In the present cese, the applicant was enrolled as =
.Constable on 20,9.82 and had completed three years service
on 19,9.85, There is no provision for extension of period
of probatian beybnd the maximum period of three years as
laid down by the rules, In the facts znd circumstances

of the case, we are of the opinionm that the provisions

of Rule=5 of the CCS (Temporary Service) Rules, 1965

cannot be invoked in the instant casa,

9. Th@ impugned order of termination is alsé vitiated on
other grounds. It is apparent that the services of the
applicant ha@ been terminated on account of his allmged
unauthorised asbsence from duty. Such alleged absence will
amount to misconduct and disciplinary proceedings could be
initiated against the applicant under the ielavant rules,
During such an enguiry, he will have to be afforded
reasonable opportunity to defend himself, The applicant

has been deprived of such en oppartunity in the instant case.

10. Ancther relevant aspect is that the termination of the
services of the applicasnt has been made while retsining his
juniors., The averments in this regardimade in the applicatien
have nat been denied by the respondents, This militates
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against the protection of hArticles 14 and 16 of the

Constitution to unich'the applicant is entitled (Vide
Manager, Governr;\ent Branch Press and fnother Vs, 0,8,
Belliappa, 1979 SLJ 233 (SC); Jarnail Singh Vs, State

of Punjab and Another, 1986 (2) SLJ (SC) 157),

11, Lum, therefore, dispose of the application with the
following directionss=

(1) The impugned order of termination dated 14,8,86,

the réjection of repre%entation dafad 28,10.86 and
with=holding of memoriél dated 16.6.87 are hereby

soet aside -and quashed.

(2) The applicant shall be reinstated as Constgble'in
Delhi Pélice and be given his due seniority.

(3) Arrears of pay and allowances shall be payable to

the applicant for the period from 14,8.86 till reinstatement
together with simple interest at t he rate of 12% per annum,
(4) Compliance of these orders shall be effected within

two months from the date of communication of this crder,

ﬁmJﬁ~ﬂ ‘ EWV\
(B.N. DHDUNDIYRL& g |7 (PoK. KARTHA)
MEMBER (A) VICE CHAIRMAN(D)

There will be no order asto costs,



