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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRENCIPAL BENCH
~ NEW DELHI

W%

0.A. No. 760/90 Date of decision 20 2 a5

Hon'ble Shri N.V.Krishnan, Vice Chgirman (A)
Hon'ble Smt. Lakshmi Suaminathan, Member(2d)

Mahesh Ahluualla,
UZ- 169 »

Virender Nagar,
M"1100180 ees Applicant

(By Advocate Shri B.B.Rgval )
\

Versys:

1. Union of Indie through the
Officer on Special Duty
Cabinet Secratariat, Room No,.88,

South Block, Ngy Delhi

- L 2. Joint Secretary(Pers.),
Cebinet Secretariat,

Room No,88, South Block,
Nou Oglhi

3. Raj Singh Saroha,
Inspactor of Police(CBI),
SPE/GOV/Delhi Branch,
Block No.4, CGO Complex,

Lodhi Road, Neu Delhi.

«ee Respondents

(By Advocate Shri M.k, Gupta )

SRODER
¥ [Hon'ble Smt. Lakshmi Suaminathan, Member (J) _7

The applicant, Who vas posted as o
security guard, now redesigneted as Fisld Assistant ot
the Speciasl Bureat, Gangtok, had sought voluntary
retirement uhich hes not been accepted by the respondents

vide their Order dated 5.9.1989( Annexure P=11). He vas

placed under suspension by order dated 31,8,89(Ann.P.10)
ageinst which his appeal dated 25.11. 1989

F%' (Annexure P=12 ) hae alsc been rejscted by the
/ :
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appellate authority vide Order dated 22.12.1989(»nn.P.13)
Hence this application under Section 19 of the
Administrative Tribunals act, 1985, to juash the order
dated 22.12.89 and to declire thit the applicant head
retired from servive on 3C.6.89.

2. The brief facts of the case are that while
the applicant, who had joined the Cabinet Secretarist,
Government of India on 27.6.1969 as a security guard,
was posted at Gangtok, he desired to sezk voluntary
retirement. ~Accordingly, he had sent an .pplication
dited 27.6.1988 to the Deputy Commissioner, Special
Bureau, Gangtok ( D.C. for short ) seeking information
of the date vhen he completes 2C ysars of qualifying

service for seeking voluntary retirement (Ann.P.l). The
Incharge, FIP, Chungthanga, under whom the applicant wag
pos te Ainformed by the letter of Deputy Commissioner

datefj 7-9 01988 (.‘Knn.P.2) as fOJ.lOWS HL

" Sub:i- Voluntary retirement after completing
20 years of jualifying service.

2.Transfer from 5B Gangtok to Hqu.or
Ahmedabad ,

Please refer to the spplication dated
27.6.1988 submitted by Shri Mahesh Ahluwulia
FA(GP) on the subject cited above.

2. The bcth case of the off icizl in
question vas forwarded to Hys.On 13.7.38.

Hecs have informed ys that the offlirial

would be eligible for volunten.ry retirement
sfter completing 20 years since v.e.f,
3G.6.89 @nd in recly to his seropd case, it is
not possible to accept his request due to
administrative reasons at present,

3. These may plsass be informed to the
concerned official accordingly,®
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The Deputy Commissicner, who had refsrred the spplicant's
Case 0029.4.1988,uu8 also informed by Memorendum

dated 19,10,1988 issued by ths Undsr Secretary(Pers.1),
Cabinet Secretariat that the official Can submit his
papers for voluntary retirement only 3 months in

advance (Ann.P,3), The apnlicant states that, accordingly,
by his letter dated 29,3,1989 he intimated the Joint
Secretary (Personnel), Cebinet Secratariat, Neu Delhi

through propsr channel, his desire to take voluntary
retirement from service u.e.r, 30.6.1989 for which
purpose hs gave notice from 1,4,89 tn 30,6,.1989(Ann.P.8
this is, housver, dated 22.3.1989), He Polloued up

this letter by a letter to the D.C, enclosing a notice

dated 30.3.1989 (Ann.P.5) requaesting that his paenaion

Pepers may be processed at the sarliest, By the Memo.

dated 12.4.89(Annexure P.6) the Assistant Commissioner,
Spscial Bureau, Gangtok, sent ths applicant's represantation
dated 29,3,1989 to the Cabinet Secretariats, Neu Lelhi,

in which it is stated that ths applicant can, sccording

to the existing rulses, serve notice of voluntary

retirement on completion of 20 years qualifving servics

vell in advance by thrase months, To support this, o

reference has been made to the sarlier Memo.dat ed 19.10.00
from the Cabinet Secretariat to the DeCo(Ann.P,3)euherain
it was udvisod,‘in;;g=glgg, that the official can submit
his papers for voluntary reti{rsmant only 3 months in

advance,
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| 3e The applicant states that since he did not receive any

reply to his notice for voluntary retirement by 30.5.1989, he
and the D.C, assumed that the same had been accepted. Thereore,

on 30.5.1989, he surrendersd his identity card to the D.C. at

Sikkim and was relisved from duty immediately, A certificate
was issued by the D.C, on 1.7.89 (Annexure P=7) stating that he
wvas an employss tho 30.6.89 and has tendered his voluntary re=-
tirement from the afternoon of 30.6.1989. Thereafter, he left
Sikkim and reached New Delhi by 4.7.1989. This was followed
by the B.C.'s Memo. dated 6.7.1989 to the Hds. at Ney Oelhi
requesting that his pension papers be processed. A copy uas
forwarded to him at his New Delhi residencs (Annexure P-38),

4, After receipt of the above Memo. dated 6.7.89, he was
surprised to receive anothsr Memo. datad 19.7.89 from the

D.C. that the Hds. has intimated that the applicant should not
be relisved till fur ther ordgrs and he was advised to report

back on duty immediately on expiry of leave (Annexure P-9).
He states that since this Memo. of 19.7.1989 was totally

illegal,'he ignored it on advice,
5. Then a search was conducted by the CBI in his residencs
on 25.9.89 in which nothing was recovered, Houwesver, an order

was issued by the Joint Secretary (Personnel), Cabinet Sectt,
dated 31.,8,89 by which he was informed that he was placed

under suspension with immediate effect under Rule 10 of the
CCS(CCA) Rules, 1965 as a criminal offence was under investi-
9ation vide case No. RC 42(A) 89-DLI dated 25.8.89 u/s 13(2)
read with 13(1)(e) of P.C. Act, 1988 with C.B,I, Delhi

(Annexure P=-13). By this order, the applicant was also ordered

that during the period the order was in force, his HQ should bs at



Gangtok, and he shall not leave the place without obtaining

«5-

the permission of the D.C, He was also ordersd to return the
identity card, The applicant states that till now he hashot
been given any charge shest. The order of 31.8.1989 was follou=
ed by another memorandum dated Sth September, 1389 from the
Joint Secretary (Personnel), Cabinet Sectt, which states that
with reference to his application dated 30.6.1989 for voluntary
rgtirement, it is rejected as a8 criminal casa has been regis-
tered against him dated 25th August, 1989 under Sections 13(2)
r/w 13(1)(e) of the P.C. Act, 1988 and is pending investigatim
(Annexurs P=11).

6.' The applicant categorically denies any such application
made on 30,5,1989 for voluntary retirement in para 14 of the
0.A. because according to him, he has alrsady retired on 30.6.39

and relisved from dutiss. As such, there was no queatioh of

his applying again for voluntary retirement.'

7. Since the applicant did not get his pensionary benefits,
he preferred an appeal on 25.1.89 under Rulg 23 of the Ccs(cca)
Rules, 1965, to the Additional Birector, RAW, Cabinet Sectt.
against the Ann, R-10 order of suspension, requesting that

his voluntary retirement w.e.f. 30,6.89 be accepted and his
retirement benefits, including pension be paid to him (Annexurs
P.12)., This appeal was rejected by the impugned order datsd
22,12.1989 which also confirmed the suspension order as being
Justified since a criminal case was under investigation by CBI
on the information that he had accumulated assets disproportion=

ate to his knowun sources of income (Annexure P, 13 )
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8. The anplicant states that the sppsllate authority

in its order of 22,12,1989, did not consider his case for

voluntary retirement, and the order is based on tot-ll*
wrong and non-existent facts, He states that ghout 4 months
aftar the ssarch of his premises, on 4,1,50 he was called
by Shri Raj Singh Saroha, Inspsctar, CBI (Respondent 3)

to procuce the ges tankser No,.DIG 7420 and to tell the
sources of payment for its purchase (Ann.P.14),He had
said he will duly Purnish the papers to Mr.Serche, and
orally submittsd to him that the tanker had besn purchased

after obteining a loen from Delhi Fimance Corporstion.

He had elsc received subssguent reminder dated 17.1,90

(Ann.P,15) end explained t-e sources before Sh.Sarohs

on 22.1.90(Ann.P.16) who uented further perticulars

a8 given in Ann,P,.17, including his resignation letter
submitted to the respondents and cony of last pay certificate.

Annexures P=18 and P,19 ere further summons dated 27.1.90 end
19.2.90, respsctively, calling upon the anplicent to apneer
before Inspector Saroha with certsin documents, which he did,

end thersafter nothing further hes been hsard. So he sent ¢ notice
dated 9,3.90, through his advocate to Saroha( Ann,p.20) to

which till he filed the 0A on 20,4.90, he ~ad not rece ved any
reply from the CBI or the respondents, In the circumstencas,

the spplicant stetes that he assumns thet the chargas and
psoceedings ageinst him heve been dropped, and he cleims that

the impugned order dated 22,112,809 should be set esida g= there

is no basis for it end he should be Pfurther treated

woluntlrily retired v.o,f, 3006.19890

a8 having
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~ 9, The reply of the Respondents 1 and 2 (Govt.) in brief

is as fbllous S

(1)

(2)

(3)

(4)

(s)

(6)

V.

The D.C.'s attention was drawn by Memorardum

dated 6.6.1989 (Annexure R=1) to an earlisr

memo. dated 10,1489 in which itlas indicated that
the applicant should be informed that acoording

to the Rules, notice for voluntary retiresment is
to be given after completion of 20 yea s of quali-
fying service i.e. after 26.6.1389.

The D.C, was not the competent authority under
Rule 48-AR of the CCS (Pension) Rules to accsept the
notice of voluntary retirement.

Govt. have produced a photo-copy of the applicant's
letter dated 30.6.89 in his oun handuriting (Annex-
ure R=2) in which he gives three months notice from
1.7.89 to 30.9.89 as he wishes to take voluntary
retirament from 30.6.1989 on completion of 20
years service on 26.6.1989.

The applicant's notice for voluntary retirement
can be given only after 20 years of qualifying
service i.e. after 26.6.89 in accordance with the
provisions of Rule 48=-R of the CCS(Pension) Rules,
Therefore, the notice dated 29.3.89 is invalid,

His presumption that it had been accepted by the
Appointing Authority is hypothetical.

The registration of a criminal case by the CBI
justified both his suspension by order dated
31.,8.89 and the further action of the competent
authority to reject his request for voluntary re-
tirement by the Memorendum dated 5.9.89 (Ann. P-2),
The suspension order dated 31.,8.89 was passed by
the Joint Secretary (Personnel) under Rule 10(1)

of the CCS(CCA) Rules within the statutory three
months notice period for voluntary retirement ree
quired to be given under Rule 48-A of the Pension
Rules, The reasons given for passing this order
are valid and within the discretion of the compe=
tent authority,
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1G @ haye heard both the lesined ~ounsel and perused
the records. As per our direction the zespondsnis

also produned tﬁe relevant files in which the
Memos/orders pertaining to the cese were available

for our perusal,

11. The lesrned counsel for the applicant,

Shri B.8.3avel reliss hesvily on the certificate
issﬁﬂd.by the 0.7, dated .-7-1939 in which it is
stated thet the applicant " vas an employee" of

the organisation till 30-6-1939 (ann.P.7). His
contention 1s that, the applicant stood retired
ve.e,f, 30-6~1959. Therefore, he has juestioned

the valicity of the subse uyent memorandum issyed

by the same D.C. dated i9th July, L989 in which

the applirant had been asked to report hack for

duty immedictriy on axpiry of leave (ann.P.9).The
counsel srgues thal when the applicant had already
tendered his notice for voluntary retirement which
has been accerted w.e.f. 30-6-89 by his immediate
rontrolling authority, namely, the ~eC sy thers was

no -uestion of being on leave or therrafter reporting
back on duty after 30-6-89, In the circumstances,

he has also juestioned the validity o¢f the Qrder
dsted 31-8-.939 issurd by the Joint Secretary (Personn:l)
Cabinet 3a-.stzriat, plecing the apoulicant under

suspension under 3lule 1C(i) of the Central ~ivil
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Ser vice (Classification, Control and Rppeal) Rules, 1965

-9

on the grounds mentioned therein. According to Shri

B.8. Raval, this order of suspension is of no consequence
inasmuch as the applicant had already been reliewed

from duty on 30.6.1989 by the D.C, Similerly, he

contends that the subseduent order dated 5.,9.1989,

whereby his application dated 30.6.1989 for voluntary
retirement was rejected was also bad in law as the appli=
cant already stands retired we.e.fs 30.,6,1989, and relieved
from duty., Accordingly, the rejection of the applicant's

appeal by the appellate authority by the order dated
22.12.1989 is also illegal and liable to be set aside.
The other main contention of the applicants' counsel

is that annexuras P=14 to P=19 shouw that the applicant
had merely been called as a witness to assist in csrtain
investigations being conducted by the C.,B.I, and since
he was not an accused person, he camot be put under
suspsnsion nor can his request for voluntary retirement
WeSef o 30.5.1989 be rejected on this ground,

12, . learned Counsel for the respondents, Shri M.K,
Gupta has stoutly deniad the above avernments mace by
the applicant. He has reiterated the avernments made
in the reply of Govt,and has produyced the records
relating to the epplication for voluntary retirement,

He . also pointed out that action was being taken against

the DoC for the lapses in his handling of the case

regarding the applicant's voluntary retiremgnt,
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13. Rule 48=-A of ths CCS(Pension) Rulas providas as
undgri=

® (1) At any time after a Government servant
has complatad tuenty yaars'qualifying
garvica, he may, by giving notice of
not less than three months in writing
to the appointing authority retire from
servical

Sub Rule (2) of this Rula further orovidas as underie

" The notice of voluntary retirement given

under sub rula (1) s-all require accsptarce
by the appointiang authority 3

Provided that uwhers the apnointing authority
does not refuss to grant the parmission for
. retirement bafore the expiry of ths psriod
spetified in the sald notice, the retirament
shall beccma effactive from tha date of

expiry of the said period.®
It is an admitted fact that the applicant
joined service on 27,6.195 9 and completed his 20 years
qualifying .service only on 26-6-1989, Tharefsre, the
applicant'e notice For 'boluntary retirement dated

29-3-1989(Ann.P,4 in uwhich the date given is 22.3.1989)

referred to in para 5 of the OAR, casking voluntary
retirement w.,e.f, 30-6-89 ic not in accordance with

the rulas because it is only after he has completad

20 years of qualifyirg service that the apnlicant could
have given the necessafy 3 months notice to the
appoirting authority requesting for voluntary retirzment.
In view of the provisions of rule 48-A of the CCS(Pansicon)
Rules, the contzntion of tha applicant that by his naotice
dated 29.3.89 he stands retired w.e.f. 30.6.89 is

Clearly contrary to thia Rule and hence illsgal and is

P?J rejected,

S e e oL et Nt et e+ oo — Y ' %M
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14, Rule 48-A also provides that the notice is
required to bs accepted by the appointing authority
before the retir-ment becomes effactive and in terms
of the proviso, if the appointing authority does not

refuse to grant him permission before the expiry
of the pariod spacified in the notics, the retiresment

shall bscome sffective from the date o expiry of

the said pesriod. In othsar words it means that within
the period of notica, it is open to the appointing
authority to rejsct his reguast. We have to axamine
the contention of the learned counsel for the applicant

in the context of this ruls,

15, At a lats t age of the argumert s the lsanrsd
counsel for the applic ant admitted that the applicant
could not have sent a notice under Rule 48-R before he

completed 20 ysars of qualifying serviecs. Therefore,

the Annexure P=4 notics dated 22,3.,89(sic 29.3.89) vas
incompsestent and Govt was entitled to ignore it, But
what we are surprised is about ths conduct of the DC

who chose to nevertheleéss foruard it, sven though hs uas
clearly advised about the legal position. In his

letter dated 12.,4.89(Ann.R.6) forwarding this incompetent

notice hg has,inter-alis, referred to the letter dated

10.1.89 of the Headquarters, This is the memo referred

to in the Ann.,R,1 letter dated 6.,6,89 of Govt. vide para

9(1) (suprel A perusal of the records produced by the

respondents shows that by thisletter dated 10.1,1989
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the D.Co was advised, int@r-alia, to inform the applicant

as folloust=

® He may also pleass be informed that
according to rules, notice for woluntary
retirament may be given aftar completion
of 20 y=ars of qualifying service, Before
such a notice is forwardzd to HQ, please
axamine at yonur end as to when he would
really be completing 20 ysars of qualifying
service, as, ha has, in thes past,availed
of warious kinds of leave and, for this
purpose, his service book has to be
scrutinized in your office,”

His forwarding the applicant’s notice dated 29.3.89 is
thus a flagrant violation df instructions. That was
further compffinded by him whan hea rzlieved the applicant
on 30-6-89 even though the applicant had given him a
fresh notiee on 30-5-89(Ann.R,2) seeking voluntary
retirement, This application, as can be sesn from the

original records,uwas furnished by the DC to Headquart =rs

with his letter dated 6.7.89, It was then that Govt,.rajactad

on 5.,7.89 his request for voluntary retirsmant (Ann.P.2)
Is is thus clzar that the reliaf of the applicant on

30-6-89 on voluntary retirsment by the DC,Gangtok was

illegal and unauthori sad,

16, Shri R 2
by avnllnauerthelass}submlts that since the

DC
Who was the applicant's immediate superior officer at

G
a8ngtok had accepted hisg notice for voluntary ratir-ment

and had relieved him on 1-7-89, thersafter ha had
a

rsturned to Delhi
as a fras person,and the further action

taken by the respondents is illegal, Thisg argument cannot

be accepted for tha following reasons, Tha apolicant has

failed to show that the DC is his appointing authority

Undar
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Rule 48-A of the CCS(Pension) Rules, his.notice fr
voluntary ratirament has to be acceptad only by the
aprointing authority, Records shouw that the DC himself
had forwarded the applicant's notice for voluntary
ratirsment dated 30-6-89 along with the other

relevant papesrs to the Joint Secrstary(Personnsl) at

Now D3lhi for Purther necessary action as per the

Memorandum dated 6th July, 1989 as stated above,
fh, Joint Secrstary(Personnal) being the compstent

authority, has vide his memorandum datsed 5-9-89
rejected the application datsd 30-6-89 for voluntary
retirament on the ground that a criminal cass has baen

registersd against him by the CBI, This rejzction is,

therfore, according to the Rulss and is valid,

17, We have also sean the original application
submittad by the applicant datsed 30-6-89 addressad to
the Joint Sacretary(Psrsonnal) New Delhi, copy of uwhich

is placed at Annexure R=2, in which the applicant states
that he wishes to tale volumtary retirzmant w.2,f,
30-6-89(AN) and he, tharsfore, gives 3 months notics

effective from 1,7.89 to 30-9-239 uwith t'e rsquest to

8ccept the same w.,s.f. 30.6,89. This anplication shouws
clz2arly that the applicant was well aware of the
position under Rule 48-R, ‘namely, (1) that he had to
get the appravél of his apnointing authority i,e, thea
Joint Secretary(Personnel) (2) that he had to 9ive 3

service i.2. after ;ff
months notice aFterlhmplating his 20 -ymsers quélifyingri

e e o e - , = NN e T S L s AN N i e e




T
e,

®

(

VY

i ’%ék -

26th June'8gMnspite of this, he has requested that the

application for voluntary retirement may bs accepted u.e.f,
30.6.89, He did not maka a spscific request that the pariod

of notice be waived . The rgtir:ment, if accepted would

have bean effectiva only from 1,10,1989,

18, What is disturbing is that despite thase facts
concarning the application dated 30-6-89, the applicant has

categorically denied making any such application vide para

14 of the 0.A. This is a deliberatas falsa statement as

svidant from the records., This shous that the applicant
has triad to mislead the Tribunal and has not come to this

Tribunal with clean hands, This is a serious mattzr and
deserv®s no sympathy or considseration. On this ground
alone, this application dsserves to bs dismissed with
costs, In Wplcome Hotel & Ore,v.State of Agdhara Pradash
(ATR 1983 SC 1015), the Supreme Court held that the
patitioners obtaining ex«parte stay, suppraessing material
facts are not ™ entitlad to any consid:ration at the hands
of the churt® and dismissed the petitions with costs in

sach of them.{ See also the observations of the Suprems

Court in the Rgmigs Foundation and Ors v,.UOI & Ors 1992(3)
scals 121 and S.P. Chengalvaraya Naidu {(dead) by L.8s,v.
Jagannath L,Rs. (Ku gg Sinoh.J ) ( 3T 1993(8) SC331 ),

19, From the facts given above and the records in

the case, we are satisfied that the respondents® action in

rejecting the notice dated 30-6-1989 for vo ~atiresment

by | }é{ﬂwm—w~«~/~'» I ,”11




vide order dated 5-9=-1989 is legal and valid and in
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accnrdance with rules,

20, The order of suspension dated 30.,8.89 (Ann.P,.10)

is fully justified for the explicit r=2asons givaen thersin,
In visw of our 2arlier findings the applicant was still

in service on the date this order was passed. He had only

sent a notice for voluntary retirament. The period of thres

months notice was to sxpirse only on 30-9-89, Befora that

date the applicant was suspsnded, His contsntion that he

‘had already retired on 30-6-89 (AN) is false and

basaless,

21, Therefore, the appellats authority's ordsr
dated 22.,11.1989 rejecting his appeal against his

suspsnsion ordsr dated 31-8-89 is also valid, We also
see from the records that since then a regular departmaental

enquiry proceeding has bean initiated against the applicant,

22. In the result, the applicant's praysr for
quashing and setting aside the impunned appsllate order
dated 22,11,1989 is rejacted, The rejection of the

¥
applical's requast for voluntary retirement with
effect from 30-6-1989 by tha compstent authority is valid

and is upheld,

23, The application is devoid of any merit and it
is dismissed, As the applicant has come uwith unclean hands
and has tried to mislead the Tribuna{,ue are of the visu

that he should also be saddled with costs, Considering the
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fact that he is Pacing a disciplinary procesding, ue take
a lenisnt view and q'uantif’y the costs of & 1000(R One

thousand only), which shall be paid by him to the sscond
respondent within t wo months from ths date & receipt of
this arder. On receipt, ths second respondsnt shall

deposit it or have it deposited in the appropriate

Ll St | /%\M(

(Lakshmi Swaminathan) (N.V. Krishnan )

Govt,account,

Member(J) )—g/z /C} o Vics Chairman(A)



