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JUDGLENT

o o This is an application filed by the Uaion of

Tribunalé Act,'l985 against the order dated 7.12.1989
-passed-by the Central Govérnmént Labour Gourt, New Delhi

in ICA No.234/84 titled "Shri Bhsgwan Dass Vs. The General
Manager, Northern RaiIWay“ praying for setting<aside/quashing’

the aforesaid impugned order.

India under Sections 14 and 19 of the Administrative
|

2. The facts of‘the case, in brief, are as under: -
® _ Respondent No.l, who was the spplicant in L.C. A

No.232/84 decided by the Central Government Labour Court,

New Delhi, vide its order dated 7.12.1989, had been working
as a Highly Skilled Train Lighting Fitter (#.S.T.L.F.) in
-the Northern Railway. He was directed td present himself

- for Medical Examination, vide Memo dated 22.10.79‘(Annexuré
‘A=l to the O.4.) received by him on 24.10.79. The Divisional
Medica;jOfficer, Northern Rgllway, Delhi, was zlso separately
addressed for spécial medical checgkwp of respondent No.l for
the reasons given in Annexure A-l dated 22.10.79, given tb

respondent No.l on 24.10.79. Both these communications were

signed by the Electrical Foreman. According to respondent Nb'lﬂ

since Annzxure A-l had not been signed by the Senior Livisional
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tlectrical Engincer, New lelhi, the Medical Authority did

- 2 -

- not entertain the same and he accordingly reported the
matter to office on 26.10.1979. He was handed over a

second medical memo dated 27.10.1979 signed by thé Senior
LDivislonal Electrical Engineer (Annexure A-2) on 29.10.1979.
Accordin§ to the applicant, respondent No.l absented himself
from 26.10.1979 to 28.10.1979 and reported to the Divisicnal
Medical Officer, Delhi on 29.,10.1979 for special msdical
check-up, when he was declared unfit for B-I medical category
and fit for C-II medical cetegoryf{ Annzxure A-3). From |
29.10.1979 to 12.12.1979, respondent No.l remained under }
medical observation, and according to pare 10L7(d) (1) (b) j
of Indien Railway Hstablistment Manual (A~nexure R~l), he :
was ccnsidered to be on leave. He wes taken back in an 1

alternative post of TLF (which was a lower post compared to

H.S.T.L.F.) with effect from 18.1.198l. However, according
to respondent No.l, no alternative job was given to him but
he was put back to same job/post of Trein Lighting Fitter
|
|

and, therefore, para 1017(d)(2) of Indizn Railway Establishmemt
\
Manual (Annexure R-II) applies to him znd according to this |

|
para, the entire poriod was to be treated as duty. Tre
applicant treated the period from 26.10.79 to 28.10.79 as
absence from duty &nd deducted wages for the period.
full wsges

Respondent No.l was not paid/for the month of November, 1979,
Lacerber, 1979, Jaauary, 1980 to karch, 1980, September, 1980
tc January, 198l as either the period of absence was treated
as leave of the kind due to him or It was treated as an
extraordinary leave when no leave was dus to him. Respondent
No.l filed an epplication under Section 33.C(2) of the I.D.
Act claiming a2 sum of Rs.7735.00 in the Centrsl Government ,
Labour Court, New Delhi (L.C.A. No.232/84) - Annzxure &0,

. herein ' |
vwhich was allowed and the appliceat/was directed to pay :

a total amount of

5.7,735/~ plus 12% interest thereon, which worked out to / !

Rs.15,952/~, within two months of the cate of order, vide

the impugned order dated 7.12.198% (Aanexure A-8).
D




/0

S
3. We have heard the learned counsel for the parties
and have cerefully gone through the record of *the case.
4, The applicant has based its pleg mainly on the
provisions of Rallway Board circular dated 24.1.1977 (pS
No.670Ll) which is quoted as under: -

"If no suitsble alternstive job is immediately
available he should be given leave in order to
find out one. Such leave is granted éccoxding
to ordinary leave rules but when the rasilway
servaat has less than 6 months lezve to his
credit such leave shall be made up t0.6 months
by'grant'of extreordinary leave without pay.t

It is further stated thet respondent No.l wss taken back

in glternative post of TLF (and not H.S5.TLH), which ic a lower
category as he was fit for C-II medical cetegory only and

he had no right to challenge the action of the appiicant
after a lapse of more than three yesrs and after haviag

retired and enjoyed all the benefits.

W
e

Respondent No.l has contested the application
on merits, besides raising the followiag preliminary
objections: -

(1) Sections 14 and 19 of the Administrative Tribunals
Act, 1985 provide for tha applicetions by the
Government serverms and ot vy the Government.

(2) The*jurisdicfion of the Labour Court under Section
33-C(2) of the I.D. act, 1947 was specifically saved
regarding such service metters and the Labour
Courts have not been made subject to the appellate
powers of the Tribunal.

(3) Section 29 of the Act saves the jurisdiction of
the Labour Courts otherwise the claim filed by
Respondent No.l before the Central Government
Labour Court would h=ve stood sutcmatically |

: |
transferred to the Tribunal. ;
\

(4) Tne Tribunal does not have the power of judicial

review as is enjoyed by the High Court under

Articles 226 and 227 of

o

the Conastitution of Iadia.

Qo .
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(5) Even under-Ssction 29-4 of the ﬂdanlstratLve
TrlbLQalS Act, the order of a Labour Court is
not subject_to appellate jUElSdlCulQﬂ of the
Tribunal as it is not the Court.

(6) The present spplication is barred by limitetion.

Hespondent No.l has pleaded thet no alternstive job wss given

to him but he was put back to the same job/post of Train

Lighting Fitter and as such, he 1s covered by pare *017(d)( 2)

of the Iadian Rellway Establishment Manuezl. In terms of para

1017(d){1)(b) of the Indian Raiiway Establishment Manﬁal; for the

period from 26.10.1979 to 28.10.L979 snd the period from
29.10.1979 to 12:12.1979, he was to be considered as on leave

and as such, ‘he was not under an obligsation to present himself

for duty. Durlng the course of ordl sumeSSLOns also learned

counsel for respondent No.l reiterated that respondent No.,l
was posted back in the s=zme pay scale and on the same pay,
which he was getting prior to his special medical examination,

and his case is covered by para 1017(d) (2) of the aforesaid

‘Manual, which reads as under: -

W(2) If the examining medical authority subsecuently

xpresses the opinicn thet it was unnecessary for

D

the Railway servent to have bzen relleved from
duty, he will be put ‘back to duty and such leave
shall not be debited to the leave account of the

railway servaat. The period of absence from dcte

of relief from duty in terms of the above provision

to the date he is'put back to dufy shall be trested

as duty.
Although no such subsequent opinion of the examining medical

authority to the effect that it was unnecessary for the

. ad . :
Railway servant to have been relievs/from duty, was produced,

respondent No.l took the plea that since he was put back to
duty on the same post, the entire period of his asbsence has
to be tfeated as duty, as has been done by the Ceatral Govt.

Labour Court, New Delhi.

Qo

|
|
|




- beyond three years of his retirement, could not be justified

of India,. is.not tenable. The preamble of the Act ibid makes

(12)
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5. In the course of his oral submissions, lear ned
counsel for the appllCcﬁt drew attention to the Full Be nch
judgment of the Central AOleLStrathe Tribunal dated
6.10.1987 ‘in the case of Géoeral Manager, Soufhern keilway,

Madras & Others Vs. Presiding Officer, Central Government

_Lsbour Court, quilon & Others (T.A. 213 to 217/1987) to

emphasize that the Central Administrative Tribunsl can
entertain all service matters including those governed by

the Industrial Disputes Act. It was also aveﬁred fhét'the
applicanf herein had raised an objection before the Presiding
Officer of the Gentral Government Labour uOUlt also that
LC.A. 237/84 filed by respondent MNo.l herein, was not
maintainable under Section 33-C(2) of the I.D. Act, vide
Annexure A-7, since he had not worked d;;idg the'peridd of
allegea claim. It Was further averred fhat altﬁough the
Labour Court is not governed by limitation and.the ber of
iimifation is not appl;cable>to én application under Section
33-C(2), yet the laches'and acguiescence on'the pert of

respondeat No.l herein in filing his L.C.A. No.237/84 even

and waived, thus making the orders of - the Central Government

Labour Court void .ab-initio. Learned counsel for the

applicznt herein also stressed‘that:although respcnde nt

No.l continued to have the same scaie of pay in which he

had been working prior to hisxspecial medical examination,
he was placed on a lowér post of Train Lighting Fitter.
(which was in category IIi) as against the post of Highly
Skilled Train Lighting Fitter (which was categoried as

T and II). - |

7. We first take up the objection raised by respondent
No.l wlth regard to th& jurisdiction of the Central
mdmln;strat1Vc Tribunal. His contention in ths regard to.

the effect that ths Administrative Tribunals Act provides

remedy / relief exclusively to the employee and not to UﬂlOﬂ |

it clear that it has been enacted to provide for the
_ complaints with
adjudication or trisl by Adm. Tribunals of 01sputes and /

Co o
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respect t0 recruitment end conditions of service of persons

gppointed to public services and posts in connection with
the affairs of the Union or of any State or of aay local or
oﬁher authority within the territory of Indie or under the
control of the Govarmment of Indig or of any corporation or
soclety owned or controlled by the Gover meat in pursuence of
Article 323-A of the Coastitution an? for matters conmected
therewith or incidental thereto. It does not specify
anywhere that only disputes reised by the employees can

be entertained by the Tribunal. & similar issue had been
rzised in O.A. 2415/1989 (Council of Scientific & Industrial
Lesearch & Aar. Vs. Shri R.B. Lal) znd in our order dated
9.10.1930 passed therein,\we had held that the Central
Administrative Tribunal has jurisdicticn to entertzin an
gpplication filed by an employer also. A similar view

was taken by a Division Bench of the Patna Bench of the
Central Administrativé Tribunal ié C.A, 449/1997.

8. Another objection relating tc the jurisdiction

is to the effect that the High Court zlone has the jurisdice
tion in the matter. Admittedly no appezl lies against

an order passed by a Labour Court in proceedings under
Section 33~C(2) of the Industrial Disputes Act and only

a writ petition to the High Court under Article 226 of the

Constitution of India can be flled by the party augrieved

by an order passed by the Labour Court in the aforesaid
proéeedings. In regard to service matters, the jurisdiction
of the rnigh Court under Article 226 of the Constitution

has beén ousted and hes come to vest in the Central

Administretive Tribunal. A five=liember Bench of the

Central Administrative Tribunal in the case of A. Pedmavelley Vs.

CPD (C.4. B76/86) and a bunch of 125 other cases, also held
that the powers of the Administrative Tribunal are the same

n . r ol (R}
as those of the High Court under article 226 of the

Constitution and the exercise of that discretionery power

Q...

|
i

P
4
i

|
|



- would depend upon the facts and circumstances of each case

as well és on the principles laid down in the case of Rohtas
Industries Ltd. Vs. Rohtas Inﬂustriéslstaff Union (AIR 1976
SC 425). |

9. - An objection about limitation has also b an raised.
Howevér, thls‘objectlon is without -any 5ubstdnce. The
Central Govermment Lasbour Courtipassed‘its order- on 7th
December, 1989 and the present Q.A. had bzen filed in'April,
i99O and, as such, the O.A. is within limitétion as presc;ibed
unﬂer Section 21 of the Admlnlstrctlve Tribunals Act, 1985.
10. ~  Having come to the conclu5100 that the appllcatlon
is maintainable, we now proceed to deal with the same on

the merits of:the cese.

11, Learned counsel for the applicant relied on the
judgments of the Supreme Court in the following cases:

o 4

(1) Qentral Inland Water TraQSport Corporation
Limited Vs. The workmen and Another .
' (1974) 4 Supreme Court Cases 696,

(2) M/s. Funjab Beverages Evt. Ltd., Chend igarh
Vs. Suresh Chand and Another.

. L
(3) Management of Bindustan Copper Ltd. [ p. 144..
Vs. N.K. Saxena and Others.

He argued that in the aforesaid'cases; it hes been held‘that
procee01nos under Section 3343(2) of the Industrial Disputes
Act are in the ncture of . execution proceedings and the rights.
and lisbilities of the parties in these proceedings cannot be
adjuaicated upon by the Labour Court. He accordinoly urged
‘that the Presiding Officer of the Central uovekﬂment Labour,
' Court exceeded his JULlsdlctlon by giving his andlﬁc in the
instant case. Learned counsel for responaent No.l, on the
othef Eand, argued that the brder of the Labour Court is based
‘on the svidence available before it and that it is neither a
case of 'no evidence', nor the findings based on the abové

evidence can be taken as perverse. He slso cited the following

judgments in support of his contention that in exercise of

\\

. " . : ton of Tadi svidence
powers under Article 226 of the Constitutlon of fndla, evi :
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tendered before the Tribunal / Labour Court / Lower Courts

cannot be resppraised: -

(1) Rameshwar Prasad Agarwal
Vs. The lst /Addl. District Judge, &llzhabzd
and others. -
(AN 1.976 Allzhabad 323)

(2) Sadhu Aam .
Vs. Delhi Transport Corporation
(1983) 4 SCC 156).

(3) Chandavarkar Sita fatna Rao

Vs« Ashalata S. Guram
(1986) 4 SCC 447) .

In Hameshwar Prasad Agarwal's case (supra), 1t was held that
the courts exercising jurisdiction under Article 226 of the
Constiiution do not sit as courts onlaopenl, and can interfere
only "in case the doc15160 is based either on Lr;elevant
c0051deraglon, or there is no material for the conclusxon
reached. In Sadhu Ham's case (supra), the Supreme Court held
that the jurisdiction under Article 226 of the Constitution,
though wide, buf for that very reason, it has to be exercised
with great circumspection. It wasifurther observed that it
it is not for the High Court to constitute itself én
appellate court over tribunals éonstituied under‘épecial
lééislations to resblve disputes of a kind gualitatively
different from ordinary civil disbutes_and te readjudicate
upon.questions of fact decided by those tribunals. Similarly,
in Chaddavarkar Sita Rétna iigo's case (supra),.the Supreme
Court held_as»below:-—

MeeeoIt is well settled that the High Court can |
set aside or ignore the findings of fact of an
appropriaste court if there was no evidence to
justify such & conclusion and if no reasonsble
person could possibly have come to the conclusion

_which the courts below have come or in other words
a finding which was perverse ia law. This principle
is well settled. InD.N. Banerji v. P.R. Mukherjee,
it was laid down'by this Court thaf unless there wes
any greve miscarriage of justice or flagrant

* for interveation it was not

violation of law calling
Article 226 and 227 of the

for the High Court under
G | B i
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Constitution to interfere. if there is evidence

0n record on which a finding can be arrived st and if
the court has not misdirected itself either on law
or on fact, then in exercise of the power under
Article 226 or article 227 of the Constitution,

the High Court should fefrain from interfering with
such findings made by the appropriste authorities.
seevees It is true that there were discrepancies

in the evidence of the obstructionists and there

was lnconsistency in'+he conduct of the judgmente
debtor in resiting the suit. Yet all these are for
the courts finding facts and if such fact-finding
bodies have acted properly in law and if the

findings could not be described as perverse in

law in the sense that no reasonable person properly
instructed in law could have come to such s finding,
such findings should not be interfered with within
the exercise of the jurisdiction by the High Court
under Article 226 and Article 227 of the Constitutio#i

judgment of the Supreme Court in the case of Council of

Scientific and Industrial Research and Another Vs. K.G

Bhatt and Another (1989) 4 SCC 635, in which even though

Learned counsel for respondent No.l also c1ted the
|

promotion granted to the respondent by the Central Admlnlstra-‘

tive Tribunal was held to be erronecus, yet the Supreme Court

declined to interfere under Article 136 of the Constitution

as the Tribunal*s decision was held to be rendering substan-

13.
of the Central Goverment Labour Court in the case before us,
it is worth-while to give below the following cbservations

of the Presiding Officer of the Labour Court: -

7 tiel justice.

Reverting to the:findings of the Presiding Cfficer

"3, - Onq a consideration of the evidence placed on
record, I fin@ that the Management has made some
totally false avermeats in its writtén statement
and it is really rép:ehensible tor a State

institution like the Railways to do so. Thg copy

of the letter No.2/8-E dated 22.10.79 Ex.W.l clearly |

indicates that the workman wes sent for medical

examination on 22.lO.l979.‘ It is, therefore, wrong

cr,
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on the part of the Madagement to have stated

‘in.the written statement that,fhe applicant

was.sent for medlcal examination on 25,10.79.

No evidence whatsoeve; has been produced to prove
that the workman haa ébsented himself from

26.10.79 to 28.10.79. This averment of the
Management becomes false by implication when

its pleading ihat.the workman was sent for medical
examination on 25.10.#9 is proved false by the %
document Ex.W-l according to which he was sent fa

medical examination on 22.10 79, It-is not denied

by the Management that the applicant wes a ,
permanant railway employee. Therefore, the

action of iithe Mahagement in treeting the period
spent by the workman on his medical exéminétion

and waiting for orders as leave of the kind due

and withholding his dues is unjustified and

uncalled for. However, from thg admission made

by MWL Shri Bhanwar Singh, Assxstaﬂt Superintendert,

- a new plcture altogether emerges which goes to

show malzfides on the part of the Management to

‘have trested the workman shabbily during the period

of claim. ' This witness has stated that the workmen

was declared medically fit in Bi, B2 B3 upto C-l

and passed in C=2 categbry'with glasses vide DNO

Delhi letter No.64-iiedical/l/79 dated 12.12.1979
Ex. MlL. It speaks volumnous asbout the inefficiency
on the part of the Management that the workman having

been declarod medically fit on 12.12.79, orders

<of his posting were given only on 18.1,1981, What

was the fault of 'thD workmen that he should hgve beer

denied his wages for the peria he had to wait for

the orders. It has been further stated by this
witness that the workman has been sent for medical

ce s R 4 in
oxamination for B-l classification but he passec 1

_ G
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C-2 with glasses. At the time of his medical

- 11 -

examlnation he was working as Train Lighting Fitter
Gr. III.' when he resumed duty on 18,1.81 if as

3s Train Lighting Fitter in.category C~2. He further
stated that when he resumed his duty it wes not

a lower category but his medical classification was

lower. He further stated that the workman was

recruited ia the vzar 1948 and ne did not know whether

the persons recruited in 1948 had been exempted from
the provisions of medical classification from Cl to
Bl. He slso could not say whether the medical
classificaetion of the applicant at the time of his
recruitment was C-2 only. In the light of these
statements of the witness, a question arises as to
vhy at all the workman should have been sent for
medical examination. To me, it appears that he was
sent for medical examination out of pigue szs is
revealed by the letter Ex.W-2 which shows that the
workman probsbly had an altercation with his
superior. Therefore, the entire exercise of sending
the workmzn for medical examination énd subsezuent
deléy in issuing his posting orders wes as a result
of melafides and there was 70 fault at all of the
workman. As is cleap the workman wss in C2 category
only whan he was recruited and was found fit in C2
category only and he was.glven:same job of trein
Lighting fitter after his medicel exasminatiocn which
job he was holding even before his mediczl examine-
tion.t

14. The above extracts from the order of the Presiding

Officer of the Labour Court show thet the= flndings arrived &t

by him cannot be ssid to be either as misdirected in'law or

o p e i e . o
as perverse. It is further seen that no sdjudlceticn as such

of the rights amd lisbilities of the parties hes besn resorted

. I SR I £ ot
+0s Only matters wirlch are incidantal to the claim of the

Q.
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applicent heve been looked into. It is s reasoned order
based on the evidence on record of the case before the Labour
Ccurt. Moreover, the applicant did not dispute, even before

us, that respondent No.l herein was not put back to duty

ezither in the seme sczle of pay or on the same o

o3}
~3
s
I
-
jnp
purs

scale of pay 1n which he had bsen working before he wss sent
for medical examination. This fact really clinches the issue
inasmuch as this shows that it was neither necessary for him
to be sent for medical examination or to be kept in wa iting
for posting for such s long period.

15, Ia view of the foregoing discussion, the order

ed 7th December, 1982 passed by the Presiding Officer,

Centrel G ovaramant Hdb ur court, New Delhi in L.C.A. No.232/84

cannot.be faulted end we see no reason to interfere with 1it.
The epplication is dwvoid of merit and is accordingly

dismissed. We leave the parties to bear their own costs.

(e

r— el ‘ A’S M
{J.P. SHIRKA) (P.C. JAIN)
Member (J) Member (4)




