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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

0.A. No.689/90

NEW DELHI THIS THE QHQ_DAY OF SEPTEMBER, 1994.

HON'BLE SHRI J.P. SHARMA, MEMBER (J)
HON'BLE SHRI B.K. SINGH, MEMBER (A)

Shri S.C. Gupta,

S/o Shri Kashi Ram Gupta,

R/o Kedar Bhavan, Chltwapur Pajawa,

Lucknow (U.P.) . " ...Applicant

(By'Advocate :Shri GD Gupta,
VERSUS

1. - Union of India, through
' Secretary to the Govt of India,
Ministry of Communication,
Deptt of Telecommunication,
Sanchar Bhavan,20 Ashoka Road,
NEW DELHI-110001.

1

‘2. The Telecommunication Commission, through

its Chairman,
Sanchar Bhawan, -20 . Ashoka Road,
New Delhi-110001.

3. The Member (Services),
"Telecommunication Commission,
Sanchar Bhawan 20 Ashoka Road,
New Delhi.

~

4, © The Chief General Manager (Civil Wing),
B Tele-communication Commlss1on,

Telecom Circle,

Sanchar Bhavan, 20 Ashoka Road,

New Delhi.

5. . The Assistant Direector General,
: (Civil Wing),
Telecommunication Commission,
Telecom Circle, :
Sanchar Bhavan, 20 Ashoka Road, )
NEW DELHI-1. .+ « s RESPONdents

t

(By Advocate : Shri PH Ramchandani)

JUDGEMENT

Shri B.K. Singh, Member (A)

the applicant is currently employéd as Junion Engineer

(Civil) in. the Telecom Civil Wing of Telecom

Commission under the Ministry of Communication.

The admitted facts:. of this -case are that
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The department held a qualifying 4examination for
promotion to the posf of Assistant Engineer (Civil)
on 27£h and 28th October,1§87. The applicant cleared
the written -examination in December, 1987 in which

t
he was askedj%ppear (Annexure A-1 of the paper book) .

2. On the basis of the Departmental Promotion
Committee (D.P.C. for short) meeting held, the name
of the applicant was included along with several
others and his name is at Serial No.30 which is
at (Annexure A-2 of the paper book) . This 1list
was prepared on 21a12.89. By 6rder dated 2.01.90
the name of the applicant was ordered to be deleted.
A copy of this order is at Annexure A-3 of the paper
book. The applicant submittd a representation against
deletion of the namé and copy of the said represent-
ation is marked as Annexure A-4. After getting
no response thé applicant filedthis 0.A.689 on 18.4.90.
The apblicant was placed under sdspensioﬁ vide order
dated 10.04.85 on account of criminal cases having
been registered against him. A copy of the order
of suspension dt 10.04.85 is enclosed with the O0.A.
which is -~ - Annexure A-5. The suspension of the
applicant was revoked subsequently by the respondents
vide -order dated 3.12.85. In pursuance of this

order the applicant resumed duties on 10.12.85 as

Junior Engineer. It is' annexure A-6 of the paper
book.
3.  The department filed - criminal casesagainét

him relating to cement and steel and in that
connection 2 F.I.R.s - one relating to shortage
of cement and the other relating to shortage of
steel were lodged. The +trial in both these cases

?EZ
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.is still pending.

4, The grievance of the petitioner is that during
fhe béndéncy 6f the criminal +trial there Tolwas>
fo: tjlissificatfon for 7 mot - glving " heaefitn
5% - ad Adc -~ promotion  which < wag * allowed " td

bther colleagles. It is also alleged that the adhoc
rpromotees whose names figure: in the 1list of 21st -

December,89 have since been regularised also./ The

prayer is..(i)toquash the impugned order dated 2.01.90

ordering the deletion of the name of the applicant

from the list of adhoc promotees declared on 21.12.89;
be

(ii) to declare the applicant entitled 'hq[promoted

to the post of Assistant Engineer  '(Civil) - . - .

with all consequential benefits & @Gi) to direct the
the .

respondents to promote /applicant in accordance with

the promotion order dated 21.12.89 and issue posting

. orders .

5. A notice was issued to the’ respondents who
filed their reply and contested - the application.
and the grant of reliefs prayed for. - We heard the
learned counsel Shri G.D. Gupta fér the applicant
and Shri J.C. Madan for the respondents and perused
the fecord of the case. The main thﬁuaﬁl of the
arguments of the learned counsel for the applicant
applicant
was that the/ was denied the adhoc promotiop pending
completion of the trial of the criminal cases regist-
ered against him. He argued that there isno bar
to the adhoc promotion even when departmental/criminal
proceedings are pending. In thié connection he
also cited the provisions contained in the O0O.M.
dated 14.9.92 issued by the Deptt of Personnel §&
Training wherein a reference has been made to O.M.

%
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No.22011/2/88-Estt(A) issued on- 12.01.88 dontaining
the procedufe and guidelines to be followed in the
matter. of promotion of government servants against
whom the disciplinary/court proceedings are pending
or whose conduct is under investigations The Circulaf
contains the -guidelines - for: -periodical  ©review -1
of such: cases  every . ‘Six months for exbediting
Qisciplinary proceedings or making efforts to complete
the criminal trial. In this connection, Hé . alsb’

. tited:.  the” .ratio.  established in the judgement

dated 27.08.91 of the Hon'ble Supreme Court in the

case of Union of India Vs K.V. Jankiraman reported
in AIR 1991 SC 2010. The cases of government-servants
undér suspension, gomeIRNdK X xxEKEEads - 1n respect
of whom the proseéﬁtion has been 1launched may be
reviewed prior to the meeting of the DPC or the
facts and the progress of fhe case may be placed
before. 'the D:P:C . where ga Sealed Cover Procedure
has been adopted in the case of a particular civil
servant. The DPC shall asswess the suitability of
the , government . servant coming within the purview‘
of the  guidelines 3 meﬁtionéd above along with
other eligible - candidates without taking into
considergtion the disciplinary/criminal prpseqution
pending. I ‘the case of:K.VLJaﬁﬁﬁmmmnd(Smﬁéyfbhxiﬁxﬂ-

#weld that once the government servant 1is exonerated

~of the charges, the sealed cover will be opened

and he will be entitled to all the consequential

"benefits including his promotion from the date his

Jjunior was‘ piomoted in that grade. The O.M. also
envisages all effortg} to ensure expéditious disposal
of the criminal?&isciplinary proceedings so that
the government servant is ﬁdt put to severe hardship.

The learned counsel for the applicant placed his

reliance on review of the case of the applicant

»
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vis-a-vis his juniors who have not only been promoted
L B ' that

but regularised also. It was further argued/ even

'sealed cover procedure' has not been adopted in

his case, It is a. simple order, of ‘deletion. -of “the

applicants name~on” 3nd’ January, 1890. The applicant is

apprehensive that even if he is acquitted of the
charges in the H-criminal trial, a departmental
proceeding may again be initiated if it is found
that it is not a clean acquittal. This was confirmed
by %he learned counsel for the respondents who said
that if t%ﬁﬂ;applidant' is held not guilty and his
innocence jjz.ccmpletely proved anq he is given only
beﬁefit of doﬁbt‘ on technical grounds and let off
by.the criminal courf; the ?espondents reserve their
right to initiate disciplinary prbceedings against
him. There are different norms.adopted by the Courts
in U.K. and in India. 1In U.K., if the jury finds
that they do not have enough evidence to convict
a person, they nqrmally use: the word 'not guilty"
in Scotland county - éoﬁrts even gé to 4thé extent
of - saying that 'charges not proved'. Where a person
is found to be »totally innocent, I 'the: court " .in
U.K. at times qééé the word 'honourably 'acquitted"
which means that the charges were falsely levelled
against hiﬁA and that he is not only acquitted of
the charges but he is finally exonerated of all
the charges. The effect of fhondurable acquittal}
means innocence of the person‘so>charged. But where
evidence is not sufficient for purposes of conviction
the jury normally in ﬁ.K. returns vérdicﬁ aof 'not
guilty' and not that of ‘honourable acguittal'.
The» Hon'ble Supreme Court has discussed all the
aforesaid expressions in Raghavachari Vé@sﬁs' State

of Assam reported in 1992 SLR 915 SC.
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6. It is admitted by both the parties that 'sealed
cover: procedure' has not been adopted in this case
and that the names of three candidates along with
the appliqant who <figureg in the 1list of 21.12.8¢
were removed from the panel as a result of the orders
issued on 2.01.90. The respondenté instead of
initiating departmental proceedings or going in
for both criminal Proceedings ' and disciplinary
prdceedings have filed a criminal case against- the
applicant, presumably, reserving the right to start

disciplinary proceedings, in case his innocence

is not established and he is given the benefit of.

doubt in the cfiminal case. If he is completely
exonerated of all the charges in that case, they
will grant him all the benefits as has been 1laid
down by the Hon'ble Supreme Court in the case of
Union of India vs K.B. Jankiraman reported in 1991(25
SC-423 wherein an employeqlzﬁzz been completely
exonerated of the charges, hé_ is to be given the
benefit .of the salary of the higher post from the
date oA which he would have normally. been promoted
but for disciplinary/criminal proceedings,.TH@ same
view was reiterated in Judgement Today 19923 SC 705
in the case of Union of India Vs Keval Kumar. Even
in the case of K Venkat Reddy Vs Union of India
& Ors reported in 1984(3) ATC 174, it has been said
that withholding of promotion of an official after
finding him fit 6n the ground that the disciplinary
or criminal proceedings are pending agaihst him

cannot be treated to be a penalty under Rule 11(ii)

of the CCS (CCA) Rules 1965.

7. It is alsoiwell settled law that in a criminal

trial the guilt has to be established beyond gil shadow

NS
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of doubt and there is dlways a scope for the accused

getting benefit of doubt on account of some lacune

or the other. In such cases, there cannot be a
bar on initiation of a disciplinary bProceeding for
certain ommisions and commisions which could not

be - proved during the course - of the criminal

trial. Even if a man -is not found guilty of mis- ,

appropriation or embezzlement charge He cail be held

guilty 'of lack of supervision - etc . in "departmentél

Proceedings.

8. Bpth departmental proceedings and criminal
prosecufion; are possible and there is no rstrait_ -
jacaketa.'fofmula to lay-down any norm in this regard.
The Hon'ble Supremé Court has' left it to the facts

and circumstances of each case to be determined by

the competent authority whether a disciplinary

proceeding should also be initiated along ﬁith the
criminal trial. In regard to penal 1a& a'gbvernment
servant like any individual is liabie toz%rosecuted
in a .criminal court for 1its Dbreach, at the same
time he is also 1liable to bé dismissed, removed
or demoted as.a result of the disciplinary proceedings.

The conduct of civil servant is thus exposed to

departmental enquiry on the one hand and criminal_

trial on the other. The questioﬁ of double jeopardy

i.e. 1liability both to the disciplinary rproceedihgs

and to criminal prosecution was considered by the

Hon'ble Supreme Court in Venkatraman Vs Union of
India and the Hon'ble Supreme Qourt rejected the
pggéiégﬁe gﬁ%pégﬁgund that a departmeptal enquiry 1is
to be initiited for an act if it amounts to misconduct

under the CCS (CCA) Rules, 1965.

\

9. In view of the clear law laid down on the
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subject by the Hon'bie Supreme Court that a person

cénnot be rewardedymwhenw‘he’ is 'fading a criminal

%rial and his integrity is under a cloud - no judicial

inﬁérfenfionfis'called for at the past stage,: It is.
true that if he is honourably acguitted as has been
discussed by. the Hon'ble Supreme Court in the cése
of K.V. Jankiraman (Supra) he will be entitledvto
all the consequential benefits inclﬁding his promotion
from the date his junior was promoted. But if he
is 'simply acquitted as a result of benefit of doubt
and the verdict of clean acquittal is not returned
and he is 1let off on account of certain technical
ground/ in that case it cannot preclude the respondents
from initiating departmental' proceedings against
him for major or minor pénalty. Thus, the reliefs
prayed for cannot be granted during the pendency
of the criminal trial for it would amount to rewarding
a person when he is unéer a cloud. In a case like
this the abplicant will have to wait till criminal
proceedings are concluded. - If he 1is completely
exonerated of 'the charges he will be entitled to
all the consequential benefits including his promotion

from the date his juniors were prdmoted.

i0. Dﬁring the ©course of arguments' the 1learned
counsel for the respondents stated that they reserve
their right to initiate disciplinary proceedings
if he ié given only benefit of doubt in regard to
two sets of trial which he is facing on account
of shortage of cement and shortage of steel under
his charge. No direction, therefore, .regarding

adoption of sealed cover procedure can be. given

-in the 1light of this categorical assertion since

§
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criminal trial .does not préélude them' from taking
such departmental action for 1lack of supervision
in case Qf beﬁefit of doubt.- Thus,lthe application
is dismissed as"devoid of any merit or substance

leaving the parties to bear their own costs.

R/ Semnnns

—
(B.K. 'SINGH) ~ (J.P. SHARMA)
MEMBER (A) - MEMBER (J)
SSS



