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COR aM :
THE HON'BLE MR. J. P. SHZRMA, MEMBER (J)
THE HON'BLE M. S. R. ADIGE, MEMBER {(A)

- Re Ko Kchli S/0O Late Latha Mal Kchli,

Delhi - 83 amd workirg as

Section Officer (A/S), Northern

Railway, Baroda House, .
New Delhi, - see fpplicant

By Advocate Shri P.. L. Mimroth
Versus
l. General Manager,
Northern Railway,
Barada House, New Delhi.
2, Financial Adviser & Chief
' Accounts COff icer, Northern
Railway, Baroda House,
.New Delhio
3. Chief vigilance Cfficer,
- Northern Railway, .
Baroda House, New DBelhi, oo Respondents

By advccate shri Romesh Gautam
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The applicaht was working as Sectiocn Off icer (a/s)
at Jhari.pgni, Mussoorie, in the Oak Grove School under
the Northern Railwasy. There was certain discrepancy
found in the submissicn of bills by the Contracter
supplying various eatasble items to the said Instituticn
vhich is a residential Institution, and a fraud was
detected whereby- an FIR was locdged on 28,5,1986 naming
the applicant as one of the accused along with Rajesh
Gupta, contractor. On the basis of this FIR, CBI
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. prombtées has been filed by the applicént as Anrexure

" effect that the persons named therein including the

 to the post of Senier Section Off icer (a/S) w.e.f. /

~and in paras 4.2 and 4.3 of the ir reply have stated

" clearance certificate fram vigilance branch. The

inqui,ry commenced in the case FIR No, 13/86 and GBI
No. 43/87, a copy offwhich’has been filed as Annexuie
R-1 to the céunter. Hovever, in the meantime, the .
respondents have issued an order of promotion dated
2‘.11.1987 for prométidn tc the post of Senicr Section |
Of f icer ‘(A/Cs)A in the scale of Rs.2000-3200. A list of

&1 to the O.A The applicant though was corsidered
for promction, there is a note at the bottom of the
said panel at sl. No,4 at page No,7 therect te the

applicant cen be promcted only after cleasrance from .
the vigilance cell, The a;'zplicant.made representation
and aé he was not promocted and juhiors were given |
promoticn, he filed the present aﬁplication in July,
1996 praying for "the grant of relief that a direction
be issued to the resp‘ondents tc pranocte the applicant

1.4.1987 from which date his junior has been promoted
and that he be assigned correct seniar ity.

i/
2. The respondents have contested this application

that a vigilance case has been pending against the
applicant and by virtue of Railway Béard's c ont i.deniial
letter dated 21.1.1977 wh ich pr ovides that in case of
promotion of such emp Loyees whose names are ‘shown in
quarterly statement of individually in vigilamnce ar
D& & complaints iss'u.ed by the vigilance branch, the
controlling of ficer is required to obtain vigilance
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name of the applicant was shown in the quarterly

statement for the pericd ending 31.,2.1986 and when

c learance certificate was sought it was inf armed that
a vigilance case is peﬁding against the applicant.

In Qir.m of this, the applicant could not be given -
pr anct ionf post.ing' as Senior Section Officer. The
applicant has also filed a rejoinder and in repiy

to para 4.2 and 4.3 of the reply it is averred that

investigaticn by the CBI of the case has since been
completed and a chargesheet has alsoc been filed in the
competent court at Dehradun ard the name of the .
applicant has not been shown in the array of accused
or in the list of witnesses and that there is nothing
pending against the spplicant and the promction of
the applicant has been wrongly withheld,

'3.  We have heard the learned counsel far the
applicant as well as the learned counsel for the
respondents, It appears from the reccrd that the
applicant has also been issued a majar penalty charags
sheet on 20.5.19%90 and that was pending at the tim
this application was filed, 4Actual pos ifi’on about the
departmental inquiry is not known to:ieither of the -
counsel representing the parties amd at tﬁis point of
time we cannot say whether the inquiry has c/ome io an
end e ither in favour of the applicant or against him. -
In any case, when ihere is no suff ic"i__,ent record befcre
us, we can only dec ide the matter \on. the basis of the

mater ial available on record.
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4, The contention of the le'arned ccunsel for thé
applicant that since the chargesheet was issued ‘.
subsequent tc holding of the DPC and drawing“,of the
panel fa pfomotion on 2,11.1987, the reSpondent;s
‘éannct withhold fhe pranocticn dor can adcpt the |
sealed cover procedure, as that will be discriminatary
as juniars to the applicant have alreadyleen prbmcted;
we have cons ideréd this matter in the light 6f the
decision in the case of Union of India vs., Kewdl Kumar
reported in JT l993,(2) $ 705 and Delhi Deve lopment
\‘ ® : - - Authority vs. S. C. Khurana reported in the same
| ; 'j curnal at pége 695, In the‘ case of S« C, Khurana
| | (supra) O.M. dated 12.1. 19_88 issued by the Ministry
| ' ‘ ' of_}Personne]'. has been cons idered by the Supreme Court
i which was applicable to the petiticner of that case.
_ \T_h is shows that promotion cannot be given in the case
- ' where adecision has been taken to initiate discipli-
| nary preceedings against the government servant,

Since the applicant was already 'nal'ned, in the FRR in

® . : to initiate proceedings against'h_.i.m}but bec ause of

I e - : the year 1986,' there was already a cons ideretion whether
E be ing named in the FIR no departmental action was

| .

|

taken against him, 'but‘ subseguently when the

' I investigaticn revealed that his name was omitted f rom
the chargesheet filed by the CBI in the court , in
:

May, 1990 the chargesheet was issued to him. Thus,

in view of the afcoresaid decision, as well as the

decisicn im K. v‘. Jankiraman vs. Union of India
| o K reparted in JT 1993 {2) 527 where a similar appeal
was decided by the Supreme Gourt and the order of the

e . Tribunal was set aside for cgpening the sealed cover
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making observation that the Tribunal has mechanically
applied its mind. In that case, there was a case

. 'pendi:ng against one of the promotees under conside=-

ration by the DPC and when the DPC rec ommended him,
no éhargesheet' was pe‘nd ing againét him, but still
the sealed cover pracedure was adopted which was
interfered with by the Tribunal in the application
before it, but the Supreme Gourt held that the pendercy
of the pr‘dsecut ion against that promotee was before ‘

the DEC and the sealed cover procedure was rigl—\xtly j
adopted. In this case also, we find that there is -
FIR againsti the ;appli;anf much earlier to the drawing

of the panel for promdtion i.n’Nox‘rember, 1987, FIR béing
of 1986, the"reSpo_ndents have not canmitted amp
»1llegal_i.ty‘ or irregularity nor thelr action can be

said to be arbitrary in not giving promotion to the
applicant, only observing in the aforesaid wemo .of
2.11.1987 that the promotion will be effected after

the gpplicant is cleared from the vigilance amgle.

5., we do not find, therefore, any illegality in the
afores aid order ndr it is a case whete the Tribunal -
can interfere by issuing direction to the respondents
to give promotion to the applicant till such time
the departueﬁtal'_inqdiry is not finally con:luded
favourably,éo the applicant. The le‘arnéd counsel for
the applicant, however, desired some more time and
wanted to show certain authority that if in an .

* investigation the chapter has been closed as regards .
the petitioner praying for oening of sealed cover, |
but we fiind that the case is fully covered by the

authorities referred to above: The applicant himself
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- totally devoid of merit. But liberty is reserved to

' "Withh’é‘ld.. in accordame”with law, Nocosts.

-‘6\-

has not placed before us the latést position of the
criminal case as well as of the departmental inquiry
and any adjourmment at this stage will only further
delay the decision of this old cas‘e. Therefore,

we do not find any reasonable cause for giving ary

further xdjournment,
6 lee\ application is accordingly di‘s‘mi.SSed as being
the applicant to assail any grievance whicﬁ may survive

after the disposal of the departmental inquiry .in the

allegations on the basis of which the promotion has been

Aty |
{S. R, addge ) . {J. P. Sharma )
Member ( o

- Member (J)




