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R. K. Kchll S/G Late Lafcha Mai Kchll,
^OC-i/61, Budh Vihar ,
Delhi - 83 and working as
Section Officer ip/S) , Northern
Railway, Baroda House,
New De Ih 1.

By ii^vocate shriP. L. Mimroth

Versus

1. General Manager,
Northern Railway,
Barcda House, New Delhi.

2. Financial Alviser & Chief
Accounts Off icer , Northern
Railway, Baroda House,
New Delhi.

3. Ghief Vigilance Off icer.
Northern Railway,
Baroda House, New Delhi.
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By \^vccate ^rlRomesh Gautam
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Applicant

Resp ondents

0 R D E R (CRaL)

Sjri J. P. Sharma, M(J) - ,

The applicant was working as Section Officer i^S)

at Jharipani, Mussocrie, in the Oak Grove School under

the Northern Railway. There was certain discrepancy

found in the submlsslcn of bills by the Contractor

supplying various eatable items to the said Institution

\Ahich is a residential Institution, and a fraud was

detected whereby an FM was lodged on 28.5*1986 naming

the applicant as one of the accused along with Rajesh

Gupta, contractor. On the basis of this FIR,CBI



L

- 2 -

inquiry ccnmienced In the case FIR No, 13/86 and CBI

No. 43/87, a copy of which has been filed as Annexure

R-1 to the counter. However, in the meantime, the

respondents have issued an order of promotion dated

2.11.1987 for promotion to the post of Senior Section

Officer (V&s) in the scale of Rs.20(X)-3200. A list of

promotees has been filed by the applicant as Annexure

/A"l to the O.A. The applicant though was cor«5idered

for pronotion, there is a note at the bottom of the

said panel at si. No.4 at page No.7 thereot to the

effect that the persons named therein including the

applicant can be promoted only after clearance from

the vigilance cell. The applicant made representation

and as he was not promoted and juniors were given

promotion, he filed the present application in July,

1^90 praying for the grant of relief that a direction

be issued to the respondents to promote the applicant

to the post of Senior Section Officer (a/S) w.Sef. '

1.4.1987 from viAiich date his junior has been promcted

and that he be assigned correct seniority.

2. The respondents have contested this applicaticm

and in paras 4.2 and 4.3 of their reply have stated

that a vigilance case has been pending against the

applicant and by virtue of Railway Board's confidential

letter dated 2i. 1.1977 which provides that in case of

promotion of such en$>lcyees whose names are shown in

quarterly statement of individually in vigilance or

0 & ^ conplaints issued by the vigilance branch, the

controlling officer is required to obtain vigilance

clearance certificate from vigilance branch. Th^
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name of the applicant was shown in the quarterly

staterbnt for the period ending 3i,3.1986 and when

clearance certificate was sought it was informed that

a vigilance case is pending against the applicant.

In view of this, the applicant could not be given

promotiorv^ posting as Senior Section Officer. The

applicant has also filed a rejoinder and in reply

to para 4.2 and 4.3 of the reply it is averred that

investigation by the CBI of the case has since been

completed and a chargesheet has also been filed in the

carppfttant court at Dehradun and the name of the ^ ,

applicant has not been shown in the array of accused

or in the list of witnesses and that there is nothing

pending against the applicant and the prcipiotion of

the applicant has been wrongly withheld.

3. We have heard the learned counsel for the

applicant as well as the learned counsel for the

respondents. It appears from the record that the

applicant has also been issued a raaj or penalty charga

sheet on 2G.5.1990 and that was pending at the tin©

this application was filed. <;l)ptudl position about the

departmental inquiry is not kncwn toteither of the

counsel representing the parties and at this point of

time we cannot say whether the inquiry has come to an

end either in favour of the applicant oc against hin.

In any case, vihen there is no sufficient record before

us, we can only decide the matter on the basis of the

material available on record.

L
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4. The contention of the learned counsel for the

applicant that since the chargesheet was issued

subsequent to holding of the DFC and drawing of the

panel feoc premotion on 2.11.1987, the respondents

cannot withhold the prooiotipn nor can adqpt the

sealed cover procedure, as that will be discriininatcxy

as juniors to the applicant have alreadyheen prbmcted.

we have considered this matter in the light of the

decision in the case of Union of India vs. Ffewil l^imar

reported in JT 1993 (2) SC 705 and Delhi Development

Authority vs. S. G. Miurana reported in the sane

j curnal at page 695. In the case of s* C, Miurana

(supra) O.M. dated 12.1.1988 issued by the Ministry

of Personnel has been cons idered by the Si^rerne Court

which was applicable to the petitioner of that case.

This shows that premotion cannot be given in the case

where a decision has been taken to initiate disciplL-

nary proceedings against the government servant.

Since the applicant was already named in the FB in

the year 1986, there was already a consideration viiiether

to initiate proceedings against him but because of

being named in th,e FB ho departmental action was

taken against him, but subsequently vthen the

investigation revealed that his name was omitted from

the chargesheet filed by the CBI in the court , in

May, 1990 the chargesheet was issued to him. Thus,

in view of the aforesaid decision, as well as the

decisi(» in K« V. Jankiraman vs. Union of India

reported in JT 1993 (2) 527 where a similar appeal

was decided by the Supreme Court and the orcfer of the

Tribunal was set aside for cpening the sealed cover
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making observation that the Tribunal has ajechanically

applied its mind. In that case, there was a case

pending against one of the promotees under conside

ration by the DPC afd when the DPC reccmoaended him,

no chargesheQt was pending against him, but still

the Sealed cover procedure was adqpted w<iich was

interfered with by the Tribunal in the application

before it, but the Si^rems Court held that the pendancy

of the prosecution against that promotee was before

the ore and the sealed cover procedure was rightly

adqpted. In -tiiis case also, we find that there is

Fia against the applicant much earlier to the drawing

Of the panel for promotion in November, 1987, F3R being

of 1986, the respondtents have not ccmmitted arga

illegality or irregularity nor their action can be

said to be arbitrary in not giving promotion to the

applicant, only observing in the aforesaid nemo of

2.11,1987 that the promotion will be effected after

the applicant is cleared from the vigilance angle.

5. VSfs do not find, therefore, any illegality in the

aforesaid order nor it is a case whete the Tribunal

can interfere by issuing direction to the respondents

to give promotion to the applicant till such time

the departmsntal inquiry is not f inally cofcludod

favourably to the applicant. The learned counsel for

the applicant, however, desired some more time and

wanted to show certain authority that if in an

investigation the chapter has teen closed as regards

the petitioner praying for qpening of sealed cover,

but we find that the case is fully covered by the

authorities referred to above. The applicant himself

k
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has not placed before us the latest position of the

criminal case as well as of the departmental inquiry

and any adjournment at this stage will only further

delay the decision of this old case. Therefore,

we do not find any reasonable cause for giving any

further adjournment.

6. TQe application is accordingly dismissed as being

totally devoid of merit. But liberty is reserved to

the applicant to assail any grievance which may survive

after the disposal of the departniental inquiry in the

allegations on the basis of v*i ich the promotion has been

withheld, in accordance with law. No costs.

{ S. R. ) ( J. P. Sharma )
Member hAember (J)
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