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The principal griev/ance of the petitioner in this case

is two fold - one that the chargesheet could not incorporate

nau items of allegations of misconduct which did not exist as

on the date of the order of his suspension and secondly, that

the 3rd respondent, Shri D.D.Guha, the disciplinary authority,

being prejudiced against him, the action initiated against him

in his case is \/itiated by mala fides,

2, The petitioner uas working as Horticulturist Gr.I in

T'aj Mahal, Agra, in Utter Pradesh. He was kept under suspension

on 13-8-1987 pending contemplation of disciplinary proceedings

against the petitioraer. On the Bth of December, 1987, a charge-

sheet uas issued in regard to several alleged misconducts
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commited by the petitioner. The petitioner gave his reply in

February, 1988, The order of suspension was revoked on the 8th

of July, 1988, Ths petitioner was transferred from Taj Hahal,

Agra to Fatehpur Sikri. The petitioner's case is that he joined

in pursuance of the order of transfer on 13-7-90. In the meanwhile,

he had filed this Original Application on 22-3-90 and an interim

order came to be made restraining the respondents from giving

effect to the order of transfer, on 24-8-90, obviausly without

the Tribunal being made aware of the action taken by the petitioner

in the msanuhile to obey the order of transfer and his joining

at Fatehpur Sikri on 13-7-90. It was explained to us that the

petitioner has thereafter proceeded on medical leav/e,

3, So far as the first contention is concerned, it was

contented by Shri Verghese that after the order of suspension, the

authorities could not incorporate in the charge memo any misconduct

that might have taken place after the order of suspension. It

is not possible to accept this contention. There is no ba^legal

or otherwise, for issuing a chargesheet in respect of misconducts

-ommitted by the delinquenton any day prior to the issue

-of the chargesheet® The order of suspension cannot be regarded

as restricting the scope and ambit of the powers of the disciplinary

authority in the matter of issuing a^chargesheet. As a matter of

fact, keeping a delinquent official under suspension is not a

pre-requisite for initiating a disciplinary enquiry. Hence, it

IS not possible to accede to the contention that in the charge-

^^sheet issued against the petitioner, misconduct committed subsequent

Contd...3.
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to the ordar of suspension could not have basn included. Henca.
the first contention fails.

-i. Tha second ground put forth.by 3hri l/ergheae, learned
counsal for the petitioner, is that the disciplinary authority Shri

D.D.Guha, respondent no.3, Chief Horticulturist at Taj Mahal, flgra

is prejudiced against him and, therefore, the disciplinary proceadings

are vitiated by mala fides. It was submitted that in a criminal case

against 5hri D.D.Guha, a summon uas issued to the petitioner to give

i.

evidence on 20-3-87. It is his case that Shri Guha tried to persuade

hira not to give evidence against him. It is his further case that

the petitioner uas not willing to accede to the request of Shri Guha.

It is also submitted by Shri Verghese that the petitioner did go

and gave evidence in the criminal case. Shri Khurana, learned counsel

appearing for the respondents, submitted that ue should not go into

the plea of mala fides based on the allegations against Shri Guha

primarily for the reason that the petitioner has not taken any such

plea in the Original Application filed by him before the Tribunal.

Shri Verqhese, apart from adverting to our attention to the general

allegaticreof bias, could not point out any allegation made against

Shri Goha in regard to giving of evidence in the criminal case.

Shri Verghese then invited our attention to the allegations made

by the petitioner in the rejoinder filed by him. Shri Khurana

states that rejoinder is not a proper pleading and' that the petitione;

bring
could not -/l. facts uhich uere well uithin the knouledge of the

petitioner at the time of filing of Original Application. He

further submitted that Shri D.D.Guha did not in the circumstances

Contd...A.
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have a proper epportunity of rspelling thBse allagations,

Shri l/arghesB than invited our attention to the fact that

such allegations uare mede by him in his reply to the

ellegations in ths chsrgeshset itself. Our attention uss

also draun to tha statement, made by Shri- Guha in reply to

MP 3647/91 filed in this Original Application uherein he

has met these vary allegations, Hr has stated therain that

ths allegation that tha petitioner uas witness in a criminal

casB against respendent no,3 and as such he uas influsncing

to Respondents No,2 and 1 is not cGrract and baseless. He

has further stated that the petitienar uas found to have

misappropriateei the Govsrnmant money snd tan^pering with

official records,by the immsdiote officer based on the ^

ef which the Respondent No, 3 who is ths distjlplinary autherity

had instituted disciplinary action ag&inat him in accerdance

with rules. It is further alleged 'that the petitioner, there

fore, filed a false criminal case against tha Repondent Ng,3

which uas dismisses^ by the Chief 3ud' iiial i^agistrata, Agra,

It is in this backgrounel that the 3rd rsspondant has allsged

that the petitioner is trying to induce facts which have

no relevance, Whereas the patitioner alleges that respondent

No,3 tried to induce him net to give evidence in a criminal

case levellad against him, respondent No,3 has taken the

stand that because of the action taken by him on the report

of the other officer, the petitioner initiated criminal

proceeelings against respondent Wo,3 wf^ich ultimately came

Contd.,.6,
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to be dismissed, We need not clatain Durselues tD ascsrtain

which of the tuc versions is true,

5, In the circutnstancBS, ue are inclined to take the virau

that there is scope for the petitioner to apprehend that he

will not gat justice at the hsnds ef respcndent no,3, the

disciplinary authority. The enquiry is at the uery initial

stage, Houhv/bTj uo make it claar that the appointment ©f the

Enquiry Officer is net vitiated in any manner. The Enquiry

Officer has yet t© record the avidence and submit his finding.

It is only thareaftar that the role of the disciplinary authority

would corns into play en the basis ©f ths Enquiry Qfficar's

report and to dacide tha punishment to bs itppssBd if h® holds

the petitioner guilty, Uhat ue are, however, satisfied is-

that further enquiry aheuld be held in such an atm0sphere

which gives an impression to the mind ©f the petitioner that

he has a fair deal. This can conveniently be achieved by eur

injucting Shri Guha net te functien hereafter as disciplinary

authority in ragari to this case. If he hes already ceasari

tQ be in ©ffice at Agra by this time, no further questisn

arisas. If he, however, still continues to be the disciplinary

autherity, it is enough for us ta say that ho shall n«t

function as disciplinary authority and the csmpetent authfjrity .

shall nominate anyene else ether than Shri Guha te act as

the disciplinary authority for taking further action under

the relevant rulrjs. This, in ©ur opinian, uauld sufficiently

Centd.,,6. .
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meet the ends 0f justics.

5^ Fer ths reasons stated abcvy®, this applicstion is

dispQsad ®f uith the directisn that the enquiry shall be

prscesded uith in.acccrdancB with law but, Shri •.•.Guha,

ResDDndent no,3, shall n®t functisn hereafter as disciplinary

authsrity in respect ®f this cass. If ha is still functisning

as disciplinary authority in respect sf this case, the suparier
\

autherity shall tak® nacassary steps to nominate senne ^ ©ne

else as tha disciplinary autherity. The persean so nominated

by ths apprepriate autherity shall havo due cQmpetanca t©

pass apprspriate ardors as the disciplinary authority, in

respect of this casa. The enquiry shall be prsceeded uith as

sxpsEiitisusly as possible. 3e far as the suspsnsion allesuance

and back wages during the pendency of this case are cencerned,

ue leav/8 it t® the petitioner to uiBrk/feut his rights in

accerelance -lau, No costs,

(S.H. ADIGE}
rEm£R(A)
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