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(By Hon'ble Mr. Justice VeS.Malimath, Chairman):

The principal grievance of the petitiocner in this case
is two fold - one that the cha;geshaet could not incaorparate
new items of alleg;tions of misconduct which did not exist as
on the date of the ofder of his suspension and secondly, that
the 3rd respondent, Shri B0.D.Guha, the disciplinary authority,

being prejudiced against him, the action initiated against him

in his case is vitiated by mala fides.

2. The petitioner was uworking as Horticulturist Gr.l in
Taj Mahal, Agra., in Utter Pradesh. He was kept under suspension
on 13-8-1987 panding contemplation cf disciplinary proceedings

agaihst the petitiomer. On the B8th of December, 1987, a charge-

w} shest was issued in regard to several allegsd misconducts
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commited-by the petitioner, The petitioner gave his reply in
February, 1988, " The order of suspensicn was revoked on the 8th

of July, 1988. The petitionsr was transferred from Taj Nahal,
Agra to Fatehpur Sikri. The petiticner's case is that he joined

in pursuance of the 6rder of transfer on 13-%2-80, In the meanuhile,
he had filed thié Original Application on 22-3-90 and an interim
order cams ﬁo be made restraining the respondents from civing
effect to the order of tfansfer, an 24-8-99, obvicusly uithout

the Tribunal being médeiéuare of the action taken by t he petitioner
in the meanuhile to abey fhe order of transfer .and his joining

at Fatehpur Sikri on 13-7-§0. It was explained tc us thgt the

petitioner has thereafter proceeded on medic¢al leave,

3. Sc far as the first contention is concerned, it uas
contented by Shri Verghese'that after the aorder of suspension, the
authoritiss could not incorporate in-ths charge memo any misconduct
that might ‘have taken place after the order of suspénsion. It

is not possible to accept this contention. There is no baélegal

or othgru1se, for issuing a chargesheet in respect of misconducts

£23

committed by the delinQUéntOFriCial an any day prior to the issue

of 'the chargesheety The order of suspension cannot be regarded

?S restricting the scope and ambit of the pouwsrs of the disciplinary

authority in the matter of issuing a.chargeshest. As a matter of

fact, keeping a delinquent official under suspension is not a

pre-requisite for initigting a disciplinary enquiry. ‘Hence, it

is nat possible to accede to the contention that in the charge=-

Q//%hEEt issued against ths petitioner, misconduct committed subsequent
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the first contention'fails.

4, ' i . -
» The second ground - put forthoby Shri Verghese, learned
. . - ’ -

cou itior i ' r i
 nsel for the petitioner, is that the disciplinary authdrity Shri

D.D.Guha,

respondent no.3, Chi i ris |
s Ehlef Horticulturist at<Taj Mahal, Aqra

is prejudiced ;gainst him énd, therefare, the disciplinary proceadings
a;e'yitiated by malé fides. It was submitted that'in a criminél case
against Shri D.D.Guha, a summon uas issuéd to the petitioner to give
_evidence on 20-8-87. It is his case that Shri Guba tried to persuade
him notltO'give evidance against him. It is his further ﬁaée that

the petitionsr was not willing to accede to the request of Shri Guha.

- It is also subm}fted by\Shri Uerghese.ﬁhat the petiﬁioner did go

and gave evidengé in the criminal case. Sﬁri Khurzna, learned counsel
appearing for thé respondents, subﬁitted_that we should not qo i&to
the plea of méla }ides based on theAallegatibné against Shri Guha
primarily for the reason that the pet;tioner haé‘not féken any sﬁch
plea in the Oriéinai AppliCétiqn filed b& him before the_Trianal.
Shri Verghese, apaft from adverting to ouf attsntion to the general
élle-,gaﬁ;&sof bias, could not po\int»out any a.llagation made against
Shri Goha in regard toc giving of euidgnce in the criminal case.

| Shri Verghase then invited our attention td the allegations made

by the petitioner in the rejoinder filed by him. Shri Khurana

" states that'rejoinder is not a proper pleading and that: the petitione:

bring ' _
could not /: facts which were well within the knowledge of the

petiﬁioner at the time of filing of Driginal Applircation. Hse

7

VV/Further submitted that Shri D.D.Guha did not in the circumstances
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have & proper eppertunity of repeslling .these sll=qgatisns,

) [
.which was diemissed by the Chief Jug cial Maegistrate, Agra,

~ that the petiticner is trying to induce facts which have

“//xpraceadings against rsspendsnt No,3 which ultimataly came

Shri Varghese then invited our attzntion to the fact thatv
such allegaticns wers made by him in his reply te the
ellegations in the chargesheet iﬁself. Uur,attantion Wwas
alse drawn to the statamenflmada by Shri Guha in reply to

MP 3647/99 filad in this Uriginal Application uherein he

has met these very allegeticns, He has stated.thgrein that
the allegatien that the petiticner uwas uitpésslén a criminal

case 20ainst respendent ne,3 and as such he was influsncing

to Respondents Ne,2 and 1 is nct'catgect and beselesss, He

has further stated that the p&titiehﬁr wvas found to have b

misappropriated the Government money and tampering with 111'

official records. by the immediots EffiCEr based on thijg%ggrt'

of which the Hespondent No.3 who is the distipiinary autherity
. //I

had instituted disciplinary actien against him in accerdance

with rules, It is further alleged%that the pestitioner, there-

3,

fore, filed a false criminal case abainst tha Repondent Ng,3
It is in this background that the 3rd rasspondent has alleged

no relavance, UWhereas the petitioner allegss that respoﬁdent
No,3 tried te induce him ngt to give avidence in & criminal
case levellsd against him, respondent No,3 has taksn the
stand that because of the acticn taken by him en the resport

of .the ether officer, the petiticnsr initiated criming)
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toc be dismiss=d, We naeed not dmtain Gurselués tc ascertain
which af the tueo versions is true,

5, | In the circumstances, ue are inclined te take the view
that there is scope for the petitiener te apprehend that he
will net gst justice at the hands ef respendsnt no,3, the
disciplihary autherity, The enquiry is at the very initial
stage, However, we make if claar that the appeintment ef the
Enguiry UFF;cer is not vitiated in any manner. The Enguiry
Officer hes yet te record the svidence snd submit his finding,
It is only thereafter that the role of the diséiplinary authority
weuld ccme inte play en the basis ef ths Enquiry Officer's
rapert and to descide the punishment to be impssed if he helds
the patitioner guilty, Uhat we are, howsver, satisfied is-
tﬁat further enquiry éhauld be held in such an atmesphere

uhich gives an impression te thevmind ef the petitiener that

he has a fair deal. This éan'cmnvaniently be achieved by our
injucting Shri Gﬁha n@t te function hereafter ss disciplinary
authority in reqgard to this case, If he hss already cnoased

te be in effice at Agra by this time, ne further guestien
arises, If he, however, still continues te be the disciplinary
aufhurity, it is enéugh for us te say that he shall net
?unctiﬂn zs disciplinary Qutharity and the cempstent autherity .
shall neminate anyene else sther than 3Shri Guha te act as

the disciplinary authority for taking further sction under

V//Eha relsyant rulws, This; in our epinien, weuld sufficiently

-
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meet thz ends sf justics,

B, For the reasons stated above, this applicstion is
dispused ef with thé diréctian that the enguiry shall be
proecesded uiih in accordanca with law but, Shri 0,0,Guha,
Respondent no,3, shall net Funéti@n heréafter &8 discinlinary
autherity in respect of éhis case, If he is still functiening

as disciplinary autherity in respect &f this case, the superier

N

autherity shall take necessary étsps te nominate seme .. one
"@lsme as the disciplinary autharity, The persen se nominzted
by tﬁa apprepriate autherity shall have due cempeteance te
.pass apprapriate grders aé the diéciplinary éutﬁority, in
respect @f this case, Thé snquiry shall be proceeded uith as
expeditieuély as possible, Se far as the suspension allspance
and back wages during the pendancy af this case are concerned,

we leave it te the pétitioner to uarhﬁut his rights in

iZZZZXQA!u:;;7é_~

accerdance lsu, Ne coests,

/,//)«7/041/‘.

(s.8, ADIGEB (V.5. MALIMATH)
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