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W TEE CERTEAL ADMIIII8TBATIVE TRIBOKAL
PRIHCIPAL BEHCB, MBl DELBI

• • • •

DATE OF DECISION

(1) OA No.1530/89

NIRMAL SINGH

VERSUS

UNION OF INDIA & OTHERS

(2) O.A. 1219/89

SOM DUTT

VERSUS

UNION OF INDIA & OTHERS

(3) OA 34/90

ASHWANI KUMAR

VERSUS

UNION OF INDIA & OTHERS

(4) OA 123/90

A.K. JAIN

VERSUS

UNON OF INDIA & OTHERS

(5) O.A 182/90

ASHOK KUMAR SHUKLA

VERSUS

UNION OF INDIA

(6) OA 262/90

HASAN AFSAR KAZMI & OTHERS

VERSUS

UNION OF INDIA & OTHERS

(7) OA 360/90

AMRISH PURI

VERSUS

UNION OF INDIA & OTHERS

(8) OA 584/90

SMT. ASHA KHURANA
VERSUS

UNION OF INDIA & OTHERS

...APPLICANT

...RESPONDENTS

...APPLICANT

...RESPONDENTS

...APPLICANT

...RESPONDENTS

...APPLICANT

...RESPONDENTS

.APPLICANT

...RESPONDENTS

...APPLICANT

...RESPONDENTS

...APPLICANT.

...RESPONDENTS

...APPLICANT

...RESPONDENTS
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(9) OA 687/90 • /
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SUSHIL KUMAR SBARUA

/ VERSUS .

UNION OF INDIA t OTHERS

. iZ •-* •
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^Wl) OA 39^90- ,

SANJAY MEHTA

'}:J. ' VERSUS

UNION OF INDIA & OTHERS

,(11) OA 105/89,

, 4 V.^,.;,TH^REJA

%^• •'• -y'-'-sf - •'
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...APPLICANT

. V ; •'i

; i . RESPONDENT :

:! on"! b £>;•.•;/.•

-. .,j . ,.. ,,,.J5.,^^?plicant

.. •• -v'.; 1 ,•

:- ; s;j c

...RESPONDENTS

V, ..APPLICANT

:u ^i;.a . OF .INDIA OTHERS ..., / ...RESPONDENTS

:.:»f. 'j ;•; h ' •

;,S;/:Shri R:,K.,R€^an, B.;SL. Mainee,. : .(j
kulstireshtba, & E.X. Joseph, . . .counsel for the Applicants.

S/Shri S.K. Sikka, Romesh Gautam,
r 0.:^.; .Ksha^triya; .coujnsel :for,.; the Respondents.

CORAH

- -JS'j:!;;.

•- ri ^ {•• - cj -! • •
' A-' ' - •' •-• -

- ,D.:D:rG=E lirssM J'"
•p'̂ r-t-'rjas •?•;• i: Tr'ir'a-ih" j j^ ' • •

V ' :(Delivered by Hon'bl Shri t;P; Gtipta:) '

5;The,'Ai^ui^^.:^is^' i'n,,$h^ Bimilar

are being considered together.

- -T^ applicftijts werei appoint Junior Accounts Assistant/

f:i ;' lo^lerk j (Grade,; 4,. (Rs,330-550 revised to, Rs,, 1200-2040) in

, • the Rai^ between April, . 1985 and May/June,

, I ^,e . 1986.apd one ; was. .appointed even on 1.9.1986. They have

-0 j. ^i-^pprqached^ the l^ibunal against orders . of termination

- ^^-^.^biqh were. e,it^er isisped were beings issued but stayed

^r x:cu^>c Jthe : orid^rSi, of. Tribunal. In- case ^bf. Wirinai Singh, no

1 • • • . ,

Hon'ble Justice Shri Ram Pal Singh, Vice-chairman.

Hon'ble Shri I.P. Gupta, Administrative Member.

'̂;V;-;^v.contd,n".:o^
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interim stay order was issued since the termination order

had been effected and ante-status quo could not be granted.

The termination was being done without any notice as they

could not qualify in Appendix II examination of IREM within

• '^tie'prescribed period and within the prescribed chances.

2. The reliefs sought are:-

i ) quashing the termination orders and treating the

applicants as continuing in service^ " "

' -'ii) grant of more opportunities'to -appear in Appendix 11

Examination; ^ •

-' ill ) In the event of • appli-cantsf to pass in

5 attempts, the applicants may be transferred

as Sr. Clerk oii'^ttie -executive'-si|e^of

category.

. - The^Kearney' counsels for th6 -appladan-Bs •• contended

that--

i) The applicants had taken either 2 or 3 chances

i'n -the Appendix li Examination and their requests

for more chances were not acceded to. The Indian

Railways ^s;feafelt<stimgntj iCode contain Statutory rules

governing general conditions of , service applicable

to Railway servants. Rule 217 says that the rules

:^foT''me of^ n^n-ga^fe^i:ed*'railway servants

"̂ ' ^ are' cori^ in the" •Iridiati ' Railway '-Estafclishment

Manual ' and thefVforie-it"'•'f-b tH^f -the rules

in IREM assume statut6ry •''force. '^iJle 'i©? of IREM

la^s down îhter^al'iV that^ •dire^(^tly"$-feb%%it^d' clerks,
-- '̂Grade T- (applicant-s- were-^'suctf'-clefks'-'Grade I)

;; sn 'will' be" on -'probation - for dhe year •••ind^ :%ill be

eligible ' for confirmation'^ aff^r 'piasiing the

' prescribW diepartmental examiniittd^-' ^ppe'ndix II.

contd
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Necessary faeSIitles ; will .b« ,giv«n^_ to to
.cquire e knowledge oJ tfce rules. .
Appendi. 2 prescribes the syllabus i&r-eW^ wbif
includes papers on Book-keeping,. General Rules
g Procedure, Accounting •etc. Paras 3 8
Appendix 2 read as follows;-

•3. The examination will be conducted by the Head
of iacli. Office, who will also decade the intervals

at which it should be held.

-^s-vant

to take • the 'examina more than thrice,-
v.:; l : .but:vthe Financial Adviser and Chief Accounts

Ptficer , may in deserving cases permit a.,
candidate to take the examination for a
fourt^h ^time, ^and^; "In-- very exceptional cases,
the ^General Manager . may. permit a candidate
to take the examination for the fifth and
the" last time/-"-; • a.: o ;

ba£ 7

er-Y jv:;

v ,; ;: :

•yiu:;

rrv'-qqA
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"..; t: •: 'i " •>•;

•• •:' c :: - i V ;; ? r

' ^ iOir.;h::o:> ;;-;;.i:-

-Jf; .£ T./i 3- o----.?<;p V

roa 'i9rfj,i9 ";rr

"'oi vsb i •••:o^ p~i£.

'x:--V

(b) No railway servant, who has less tha? sis
c::-months service ii), ,a ,Railway Accounts yiiite

.or who has not a reasonable chance oi passing
the examination will be allowed t appe"
ih' t^he examination prescribed in ttvls Appei.. ^

In exceptional circumstances the condition
• regarding six months minimum:;..v: service may

be waived by the General Manager.

•jr

;iJ- VISA

• '̂1 .S iTq-?!-;; T

"(c)

i-Sdoi ru:':: ••••••

(^)

Temporary railway servants may be permitted,
to sit for the examination, but it should
be clearly understood that the passing of
this examination will not g;ive them a claim
for absorption in the permanent cadre.

A casdiclate w&o fails in the examination

but showB wmr'ked excellence by obtaining
not, less " tfciass §0% in any s:ubject may be-
eseppted from further examination in that
s-ffiliject iti sufesetse-st examination.'

contd...
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y , The rules provide lor 3 chaaces but the

4th and isth chances could be given by the appropriate
' ^ut^ofities in deserving and esceptioaal cases, but none

%f;;^|ie„ applicants were given more than 3 chances.

ii) The letters offering appointment to the applicants

incorporated certain clauses viz:

(a) They would be on probation for one year and

would be confirmed only after passing the

' . prescribed, examination in Appendix II of Rule

167 of IREM

- (b) . During probation 6 months' training would

ha ve: to be . undergone _

(c) If -the candidate does not pass Appendix II

examination in two chances within 3 years

OT; . . . , :: of . service or if his progress is not satisfa-

'• ctory,' -hiS' services would be terminated.

i •"? •'

(d) Duripg probation .services can be terminated

with 14 days' notice from either side.

Thus the learned counsels.eontend that Condition ( c )

is not in confirmity with Rule 167 Appendix 2 quoted earlier

and". i;s stricter, :Further. the. applicants wer^ either not

given any training or were given training for i day for

3: ^months. No notice for the termination was given.

iii) According to Rule 301 of IREC, temporary railway

servants with over 3 years , continuous service

shall be entitled to a month's notice but in the

• •. cases of the applicants, one month's notice was

not given.

iv) Four chances have been given in some cases even

as late as 1990. The cases of Shri N.C. Walia

and Shri R.K. Sood were cited. Five chances were

availed of by Shri Attar Singh' and Shri Iqbal

Ahmad.

contd...
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V) Appointments of all applicants/made prior to 3.9.86

by which 1nstructjons. dated 24.6.1986. were circulated.

' ,v::,;\-. These instructions laid 'down inter alia that

respect iof directly recruited Clerk Grade I, the

Railways/Units. should enSj^re; ,,th %yio clear chances

r i r, to, 1.appear '• in the " Appendix 2 (rREM) examination

within 3 years of their service should be made

. available duly ,taking .into,,,consideration the training

TipeTiod involved. '- After their ' -training is over,

.h

"81" i"' r

n ;•

••••: { ;n :•?.

'N

•v.'i; • ...1. ^ ^ihpioy'ees should be made tO' appear in two

• -ir-^f^pm•^h©, •Safe of'thelt- ""

"> appointment. Those who have avaiTeS of • 2 chances

$1 „withiA 3 .;...years and.. :Who ;.s.ti.Il ;• apply for a third
"0

; 7~:ichahce'; :ir within ; ^o^r?- beyond^ yek?s ;;4-th^ir cases

' if ' found justified' could be referred to the Board.

OS , £ . L 1

.Th,e„ other,., cl.aus.e,s of, ..the s t ry c t i on ?^nent-,! on ed : -

:. YcO '̂ -l-n:^- re^speict'' of•--c-a^ndida'^ljes^ 'who'--^did'avail

:''of ! any'' chance within --three year's- of service, on

: 'si medical •: gr&uhdS.i involving" request^ for-• ^^ve of

absence -Supported ^ 'by- "• Sick '' Certificate^f^bm the

Railway Doctor, in spite of the examinations
- : 'to ^75 n :o.jo 3 ::•••! .i;; L.'1,re ;• ••iUo3 ; iv

.• having been conducted during that period, request

lor grant of chance after completing of three
r.- - ;•-• -U- T ,• -- .. ;T . . ;v' . j .
• years of "service, will be considered by the Board

only on the 'basis of the personal approval of

'thV FA&CAO-'cdncerhed and" if 'the case is otherwise

r, " "" found to be justified.
"3;'; J!';V ; '1 -'if"' 7 -

. (di v.J.n case the , employee, did ;npt.,,;appear in ' -the

- within. ,,three.years due to

:i;r .igen^ine reasons,. duly. ^.^supported by proper
j .i^ailway.^ Medical. .• Certificate, and „/a chance was

A^ V: completion of three

9 /^ seryi ce, .vide (c) above^ which was availed

-^rvV emloyees requests for grant of one more
chance, i.e., the second chance after three years

service may be referred to the Railway Board,

with the personal approval of the General Manager.

, , . br is felt that instances of such cases, as also

contd.
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of those dealt with the (c) above would be extremely
rare as for example oh occasion of 'maternity leave

, taker by -female employees. •: However, such cases

be recommended in such infjiner that the
employees will have an opportunity to appear in
tiie 'examinatibn within one year ' thereafter i.e.

ywljthin a totall Aspan of four years : from the date
, of appointment.,

(e) Merely absenting in the two ejcaminations held

' •within - 'thr^e • years of siervlce will not amount
;yu i; Vrchance j ' Not,- counted J .• and no ;; xesference should

be made to the Board for additional chance, and

the employee's service should be terminated without

a¥y f-efereride'-- to . Board ^a'nd ''Vnof extant

orders. v. . ., • • -

" The • learned counsel for the" applicants contended

that -Appendix 2;; of,:-..IREM allowedi :3 . normal.• ciiances and the

4th and 5th , in the, discretion of authorities specified

and instructions of 24.6.1986 could noi override the

" provisions of - the manu'SLi wh'ich had' 'statutory force and

moresG when ••the, iastru^ctions we.re-.subsequentr to the appoint-

ments. E;Ven.. .. the lOffers- of appointm.ejit . which provided

.sA;mil,ar:- condit-i-pns-, chances ? in' ;3.;r years could not

. be agaip^t-;-the:., proviS;ions;/of >the;:r;t}les , f>':;T ^vda

^ vi) Some of the applicants' were appointed or compassi-
bnate ground and in the case iof . Ra^ Bir Singh

^ Vs.' G.M. N^R. .etc. .(OA 1742/j89"d ion 11.1.90
where the applicant had been given three chances,

the Bench held that while,-he. cannot claim, as

of right, that he, should be retained as Clerk

Grade I in the Accounts Deptt., the terminatioij

' • - would irun counter to the very purpose of appointing

the ' • applicant oh compassionate ''grounds. The

• ' termination ' order'•• was quashed and ' ^t'he respondents

were directed to allow the appficriht to continue

to work ai a temporary Clerk Grkde I in the Accounts

Department till an alternative ^bb commensurate

with his qualification and experience was given

to him.

5^^

contd...
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%i^5 ' iTBSre iWave/WtanceE s^fre. filert Gja^e 1°°
.er. .no.e. to eVsPge

••'••' ClVS' ln same scale eveD.qsubseqaeat,;, to, 5-
a o.

inK in 3/4 chances. The cases o „
S,araa Sl.gh, H.K. J L.ed
Km. , Neeru .Nighawan »ere quoted. Harle-t
9.5.1989 regarding change of category S " gg

' Si8gh-«d ^te seer.

, -:« :.re.p.ct! of, ^E.«.,Shrivastav were^^so^
India in =.196a,bn .or#r,.^d 3M

,0 S: : .n a .e.. ^after.Bail»ay Soar<l's ,i.nstrucV<>ns_ "
ordered that directly recruited auditors ^

•?^jiiBihatioi!?;-Biood!:-Mcreased;rf^?'a£:^
-i-;n.,:0 o.vT.. to.'en.able,;Sta;fit,^o,.ms,s.conn™atOT^

, . The Departnient is no doubt different hut ,,Mffar-pbsts:an.d,.perfor. ,

=24.11.19^,,the AM^ India

:•: iRailway men0 ,F:ejerat^ion v; :• > '-r-

..; ... declsicn of 31.3.1987 represented to the Bai.ay— ----^-'-yanoiW «r nukher^af^fehanee^.to SI.

--''on' thS-safc- 'ahalofo the matlie^ .iSj si^U '̂-^er
3: -:^:l?the"'CO,nEi^eratjpn of.-.Bailw^^^

, of the employees have been ordered to be term, ate... =^ys.i^^«=on the.r

-saoiq i|ferfe«ts5Mre»ay. sttoQd.,,stoRu^d^^gg
~s;i:.'-o sdT b>-r.; ria:ti'on^^o;rders resulte^.^ oyble^jeopardy

, lj5_rried -^diShSfel? :'lorx :Ate,v;ffiespo5deJ^ argued

;; i; ":; 3vi

roi~ a-nn tiny

3." fiq

S 1U ;• •

istteE !:i v^dTh:e:^aKplic§^ntSo ha^.. tra;^ni5^:^ , 'f
same syllabus.. Therefore' training war'curtailed

>r"' ' 4-"3 "ih-^tt.e'̂ ^cst^e W-Sfr«aB'=Sinteh he dio
="SoFafolyHh¥c>UBh proper-channel question

+K/=» /-»r\r» —

;r^'> ?v *f -v

i .V) .1 ; ii V

.r=ofrtPateinfc;dif.^pt,,axi,se..^,.^Had,,he^p^ con
firmation examination in 1986 he would have asked

'" for ' confirniation''"withb%t " u'ndAgdlnf. nc :training.
•j-ei^mte-was-given 'ttore. than.,.3, chan^ after

M!-'' -J ^, ns.t^yi„fetjucti!On& ot;26.^^1986,?r foE ^at matter even after 1983.
aaa ije jilaiivgiyi yyip- g^jioin't^Oeots/: ;pf _the .applicaptE^ w subject
..V ....D ,..a :to :^be, conditions. In the âppoint.ent 1^"" ^

i • the services 'were' terminated in tferos- of these
!i -s.-. t»s»,assf the !S?a'"l''«"on

I I'';r,,:i::,'!i.' ao ,., rj^Jtugji i-presorlbed-phancs?,
conto.••
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. period the services weris 'terfiitnable^ fwithout. notiqe.

•• 7£r- , J
•4) Rule^' in para • 167 ,of IREM regarding the numljer

'{lilRlSO j
.,,of chances pertained to category CG; 11 and not

" :W.,7 ........A

v;-. Apa-lysi^g the facts and issues involved in these

cases', find that ' Rule 167 clear^ly s.ays that Confirmation

of directly recruited Clerks Grade I "wlllvtdepend on passing

the ideVartfhiental. - exiamnation: in - Appendix .% -to Rule 167.

Appendix . 2 is therefore Squarely atppli-cable. .-The termination

_ • -.'v;i.o:rdeTs^,£k,w^^^^^ ,.y4;Ol;a,-t.i.ve.,,^pf. Rule ,301 of ' ih4 IREC (Indian

RaiIway ' E'staMi shinentc -j Code .)c in •-case rOf , ,appl i cants who

_ - were not given one m6'ntli''s notice and who^ had served conti-

" • • •• vnuously. v-.for. .over., three years. The appointment letters

did" ' ' say- 'that the -services • were. ...terminable in the event

of failure to pass: the cionfirina'tory:- tests m-ithin 3 years

.• in: two f chances , .but,, such terminations without" notice against

tW 'principles: of: naitural ; •justice . and against Rule 301

of IREC cannot be ' suBtkined. Further^^^^ respondents

/ Ga;nno-t.;;.;t:^k,e the, plea .that one part 'of the offer of appoint-

months' tr^a-lnlDg .would,;, b.^-, imparted during proba-
''' ' • • x

tion was not nedessary to be • i1npTemen;t;^,d; and the other

liW^ff'-^was' m ,of the Copfirmatory exami

nation) notwithstanding the provisions of Rule 301 of

IREC. Still fui'ther^ the Railway• Board. Vby -their letter

of cinst.ructions dated 24.6.86 cannot vary' statutory rule's/

w hich"' were hdt . a T-her^, .,.ar,e a, catena of judgements

to the • effect that" administrative" Order/ins,tructions cannot

Lvcompe^^ a . s.tatutory rule and if there be contrary

^^ - prb'visi'on^Svd in ^rthe ; rul.es,, , an . administrative instruction

must give way''"and the' - rule; rcsha.lXr r pr^^^ (C.L. Verma

wr sUte ' ^^f-^ ^U.p^-' - ^ ATJ SC,;7 Bindeshwari Ram
Viir

; X .r h.y ^

•; 5-1 -. ! Vs..,-u State, of Bihar - SLj '1990(1) "SC 82; D.P. Gupta Vs.

''̂ tJOI •SL<J'-:-198::9 (-3.^)^ :43,4 CA-T). A somewhat identical case

was decided by the Lli'cfcnbw •Bench*,-vPf No. 115/90

i i", :fir



on 31.7.1891 (KaJ " "

C'lnFarMtra^ '̂ .^^ -" <,v.isbib^^^i.a-'« '̂'̂ P^»cants .er.^
'"""'aLef' to' ba'"!^ ^nSiu^us-'feeWicS. Jrf^>«.«::reQnspectus
^^oaBJ'inz ••'i# ^ orders

01 the above view of the matter,
2Taio.o:A, no uM) 3-v-rf'̂ -^-cto s. dj a- had

without one month's notice in case oi
al -io.hjyc, : 25 ; v ;csa:r~:; fire^ otlfished and

served continuously for ever three years are qu
tbe 'appl^^anis ioulS^ iV^tfnt«>«.s»^service

'^J^rnr b^U^ V^gei-'io^^tbr WrlcW^ thfe? -ctually
.-. ' , / •£r;,;;\3; 3-:> lo ^vgitrifo T:;i •:-^-r^-ij ••.sr'o.'̂ -?c

worked as CG I.

,tri¥"iiorinaiiy-Tie^->aiima-sePTOnt3:«^^^^^^

2fljS®iAJljacec bu.ti;:;the;- FA&CAO may

• '•aTass^asdidatet.,So -.Aake examination

••'*" "g5?lh-'«i.ie"'a» •i^ .'^err •"'®
.xSndfcta^eW iJalse^.eiamlnatlon for

• the fifth and the last tlme5:aT.5±he.;Ai.Stant cases, the
ncip|al=taiitsi ira-e^^Oit Hglyeji :,t)?ft,:;g^prtu'>Ws ^beyond three

sieves ?;e;Tbe^J!leaL^^^ed:^^0S5se,l^^>-fpJ..-;^^%; respondentw

tebl.^;'oatr^ith«to-»mrr4^3
srtJ la - 33=fc9faneei, r!>Th4soc«agtiQOfltrpv^5j^#,^tiy„ the..^.le^^rA,ed counsel-^

!i pxav. 3n.:foii!itb«!i!iJ)pU.'oant-s ^^:5?jtedoOasj?,.,,a^,mentioned earlier,
• '̂'' rWfe*V- »oreritba®n',thre^, chances,,, weje^jlven. ; Therefore.

2 difrefiXec: t[he;?;

^ meI.rtc;®ltK)a;Vle«;,to,^ftteMlnl^^^ chances
.'̂ ^hould^beiilwsn. KfThis,.»m.ld..^ In/ke^lng with the,
« dlreetloBs.gtvens^yiiJJie.iuc^i^w^^C^T^ult^ " 0" No-86/90

decided-oh 31.7.1991 ( R.s. Panu ^ O-O-I- &Ors.)
n^-si>';?j;! -Li s't':i'il-'''̂ fUP'tjberT ::it> f.d^7cpj's^r<v^:; ,tbat notwithstanding

-'iBSSrd-'-S-^ i;iiSt'rtict;iQns5i> ;dat;ed;.}o?4rf^-which

had mentioned that in cases where the employees did not
( HO/fia' JAtjuftlify tni the examiiva|fc^^ven -af^^r-^ay^iU of chances

;• I; '"' • 'i '••, '""^ \ ' -'iv

Khy/[At^n:k'<':j 3.01V : •.|| ' ' na'aMiM 3T[rAH75;ii'.icTA
contd...
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I j-fs Href their ^fryices as CGI should be terminated
i •• • • " •'•''•••• '''•••^ .c -?-:'ro 'jd.r'

and-case ..the:_employees so requested their cases for
1 .' '/V" " ^.-.1 0ii3

' OS'; appoia-tmsnt; r as gCsII^ as fresh entrants in the Accounts
i '' ' ^ .:CZ {': : -.i; ,-)j fi'T'SJSb

: Depatrtroeot. ?yould- be considered, there have been instances

. .;as -fe-ropfib't--Q.ut--^,ear^^ in this order where CGI on Accounts
! 3 ..rrc,.' ya-;:

)vsi'de. were allpwed . tp. chan|e category as Senior' Clerk in

s;-:Fa:nieupa-y .-scale, after ,not qualifying in 3/4 chances. Therefore
"i" " " "• o vo s\\_:yn r:"n: ,r^

r :;.;, *:we ..dire.cjt that, the cases of the applicants should also^ i^rrq j ^ o r
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