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DATE OF DECISION: 2//2/‘72'

OA No.1530/89
NIRMAL SINGH
VERSUS
UNION OF INDI? & OTHERS
0.A. 1219/89
SOM DUTT
|  VERSUS
UNION OF INDIA & OTHERS
OA 34/90
ASHWANI KUMAR
VERSUS

UNION OF INDIA & OTHERS

O 123/90
A.K. JAIN
VERSUS

UNON OF INDIA & OTHERS

04 182/90
ASHOK KUMAR SHUKLA
VERSUS

UNION OF INDIA

OA 262/90
BASAN AFSAR KAZMI & OTHERS
VERSUS

UNTOK OF INDIA & OTHERS

0A 360/90
PMRISH PURI
VERSUS
UNION OF INDIA & OTHERS
OA 584/90

SMT. ASHA KHURANA

VERSUS |

UNION OF INDIA & OTHERS
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S/Shr* R K..Relan B .S Ma.lnee, Sefh ws wa
Kulshreshtha, & E.X. ooseph ...counsel for the_Applicants.
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S/Shri S.K. Sikka, Romesh Gautam, :
sehoenr s 8 OuB. Kshastriya. Lt Ly Tae e .counsel for the Respondents.

. | b
Proa melns eed prastilyias Soasl oo : B &
- , Hon ble Justlce Shr1 Ram Pal Slngh "iceLChairman. IR B
T a2mpoe By ! [ , o
o , Bon ble Shr1 I P Gupta Adm1nlstrat1ve Hember. :
gring 2.7 N R 5_? BRI RN " d‘w STDT j»'s__ :
AL RN S A R I :

3w n GEN BAR Pwloze o

-h.- e
"

'1.,-“,“_\ tﬂe Orlg:mal Appl;catlons ;e_re' belngcon51dered toget-th"er»;"
Gaiyn oIhe gppl—:.‘cqg;t,s;\._werey ‘appo.}_p,_tegi__ as J_nnior_.,ec_:.oonn‘vl':s’ Assistant/
WTT :.;.._-)Cl;e.rk.,Gredeff X, (Rs.330-550 revised -t-o,.-.Rs., 12;200'-2040) in

57~ the . Rallwayr,DJ.visions betweenﬂ Aprili 1985 and May/June,
( 1986;-,and one was appointed -even . on 1. 9 1986. " They have,_-_-,}:.
q ;-;":A,appz;oachedv.. the\ .T.ubunal-; against orders of termlnation— '
_ 2% whloh were either issped or were: being 1ssued but stayed_‘._:_,:;g.f'Al

In. case. of Nirmal Singh
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interlm stay order was issued since tﬁé‘fermination order

\”w vhad been effected and ante status quo could not be granted.

could not qualify in Appendix 11 examination of IREM within
"“tfie prescribed period and within the prescribed chances.“

2. The reliefs :ought are'

i) quashing the termlnatlon erde éhJEhb treating the
applicants as continuing in ‘service® wi 4w s
R4 grant of more opportunltles BTR appear in Appendlx 11

YL o . .o D S

Examlnatlon b I

“o0-5 - P43i) In the event ‘of ‘‘applicants' failure to pass in

4y

5 attempts, the applicants may be transferred

as Sr. Clerk on’ the execut“ve'~51de by' change of

AT PRE S IS SRR S 3 AV . :

category.
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LT g “iThe’ legdrned ~ counsels for’ the- ‘applicants - contended

i) The applicants had taken either 2 or 3 chances

SIS N LS AN e e I BN LR e S PRI R Lo
in the Appendlx II Examlnatlon and their reguests
Gt o ey e i ,(,.‘ e i s i o h PR ‘ : ,, . ( -t o ,‘!_;

- _ . for more chanceq ‘were noT accedeo to.\ The Indian
Railwayr Estahlishment iCode contain Statutory rules
governlng generel_‘condltlons of serv1ce appllcable

‘¢/ | ,‘7. to Rallway servents. » Rule 217 says that the rules

-QV?*JJ*1& 27000 Tipert ife Tecruitment 6f5n6n4§EE%%%e&f}ailway servants

| "5 v precontaitied Cin  the' Indian’ Raliway Establlshment

Cius A EE ?T;Thanual ‘4ha therefore follows that “%he rules

DoowleeriE0 i IREM assume” statutdpy “Torce. “" Hule "¥67 of IREM

eatul oz is lays down inter ‘alial that- difeetly: recthited clerks,

sggd e 2%Grade - 1" (applicants were- sigucdh ™ cletrks'” Grade 1)

catisnento . - gill Be on ‘probation -for one yedr:iand’iwill be

Sagsui Lt U eligiblert for  “confirmation”’only after ‘pasding the

S f¥”~f'3f*prre§eriHe&'départﬁentéi?Exiﬂihé%f&ﬂ*iﬁ“%pﬁe%dix 1.

{
k4 3

contd...
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The term1nation was be1ng done w1thout any ‘notice as they -
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7. Necessary
‘acquzre

Appendlx 2 prescribes the syllab
fhclﬁdes

g Procedure, Account1ng‘

ia&ilitie&i=@i13 _be g:ven‘xio' them to

knowledge of the rules. &aé pr%cedure._
us:f%f”exam” wh;%ﬁ

Genaral‘ Rules

pspers ©On - Book- keeplng,

.etc. Paras 3 & 4 of

'Appehdix 2-read gs fOIIOWS:’ R s

ﬁ‘élp’The ‘examination will belxconducte

.deyééchloffiée,

d by the Head

Cwho “will ‘also decide the intervals

at which it should be held

R

A,.,.~-,.4 ‘a)dﬂormally-aa} ra}&w&g‘servanx mlll be permiited |

to "take - the “examination: more than thrice,-

~..put. ~the Financisl Adviser apd Chief Accountis

< fourth ‘time, “‘and;"

,_Offlcer\,may} in

decerv1ng cases permit &
Y d

candidate to take ‘the examination for a

"in-veéry exceptional cases,

..~ the :Genersgl Mangger ‘m§§; permit a candidate

“ihe iagt fines O

to take the examination- for the fifth and

No railwdy servant, who has 1less thar si=z

~~months service. -ipn & Railway' Accounts .ffics

o OF who has not a reasonable chance oi passing

FORED
(b)
.y ‘
ESR
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()

“ regarding six - honths
. be waived by the General Manager.

the examlnatlon w111 be " allowed 4. appes*

‘it “the examlnatlon prebcrlbed in thlS Appu s

In exceptional circumstances .the ¥ condition

minimum: service. may

”T(C)?.Temporary- railway servanis may be permitted.

to . s sit for the examination, but it should
be clearly understood that the passing of

“this examination will not give them a claim

fqr absorption in the permanent cadre.

A candidate whe fails in the examination
but shows warked excellence by obtaining

‘mot, less than B50% ip any subject may be

4
]

exempted from further examination in that

subject in subseguent gxamination.'

contd..,v
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s ., The rules _provide for . 3 chances but the
4th and Sth chances could be given by the appropriate

LY F e e

“UAuthofities "in deserving and exceptional cases, but aone

of. the. applicants were given more than 3 chances.

2

“'#1y: The letters offering appointment to the applicants

~‘incorporated certain clauses viz:

(a) They would be on probation for one year and
-would - be confirmed only after p;ssing the
-prescribed, -examination in Appegdix 11 of Rule

167 of IREM

: (b) During probation 6 months' training would

:have to be undergone

(¢) If{'tﬁé candidste 'does not pass Appendix II
| ﬁe#émlnatlon ?g"tw L.chances within 3 years
Zof service. or‘>1f blS progress is not satisfa-

ctory,” :hig” cerv1cec';~;ou1d be terminated.

a

(d) During probation jsgrviges can be terminated

wiﬁh 14. days‘ notice from either side.

A PR . '

Thus ‘the learned ‘counsels.contend that Condltlon (c)
is not 1n conf1rm1t5 w1tb Rule 167 Appendlx 2 quoted earlier
andeis Stricter. Further the appllcants were either not

1

glven any. tra1n1ng or were glven tra1n1ng for 3 day for

fB%Gmonths., No,.not1ce for the term1nat1on was given.

iii) AACéording ‘Yo Rule 301 of IREC, temporary railway

fra T
A

o

servants with - over ’o years fcontinuous service
qhall be entitled to a months notice but in the
cases of the appllcants one month's notice was

not given. ’
iv) Four chances have been given in some cases even
‘'as late as 1930. The cases of Shri N.C. Walia
and Shri R.K. Sood were cited. Five chances were

availed of by Shri Attar Singh and Shri Iqbal

Ahmad.

contd...
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z-chance;:s within :.or beyond: 3 years“

Appointments of all applicantS/made prior to 3.9.86

by ihich instructions dated 24. 6 1986 wvere circulated.

~These ' instructions* laidv down inter alia that ?m

reSpect “of directly recruited Clerk Grade I, the

s LA ar

[

Ra11ways/Un1ts should ensure that two clear chances
e"%Appendix4327*(TREM) examination

within 3 years of thelr serv1ce éhould be made

...)

\"3 ‘.' f o

“fava11ab1e duly taklng Jnto cons1derat10n the training

»- xperiod involVed:‘lD“Affér their “trdining 1is over,

- .

Y AL

'employees should be{'made tof;appear in two

GoT s ol R ‘ S

appointment. Those who have QVaiﬂeﬁ of - 2 chances

-y ;.,wi.t,h;ifn.f 3. vears apd. who :stillapply for a thirc,

ftheir cases

Iz

*

'1f found Juetlfled could be referred to the Board.

Therzother clau f__,e ST{QCT%Q§§%F§F¢QODGGZ-

';icw"plnﬁ?réSpeét? ot iandidates  ¥ho74did ¥ ot avail

‘z.of ramy " chabce ' withih’'three’ years: of service, on

wamedical ¢ grounds;

'.) 54’
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&nVOIVingﬂ“reqﬁeeT7 for - 1éave of

tabsence-fsupported‘ by - 8ick-” “ Certifitates” from the

Railway Doctor, 1n splte of the examlnatlonc'
.. X f . [ . K :: -~

hav1ng been conducted durlng that 'perlod request

el ¢ ‘ -~

for grant _of .chance after “combletlng of three
years of 'serv1ce w111 be con51dered by the Board

- b -
L% ! <3 - 3

only on‘ the ba51s' of ‘“the bersonal ~approval of

o e e

3The’ FA&CAO concerned and if the case is otherwise

found to be Justlfled

(d) (qgee .the employee, d1d not..appear in“nfbe

%ﬁarlre;_ﬂﬁxam'natlons within ..three.,. years due to
- A PR I P S ey - . P . B N .

”géenygpeprggggp‘;reasonsp:dquiieupported by proper

Rallvay, Mediégl“ﬂpe?tifigaie,fiandapa chance was

igranted . by .. the..Board after completion of three

vears“oi serv:ce,fvide (c) above, which was availed

.. by... the emloyees requests for grant of one more

chance, i.e., the second chance after three years
service may be referred to the Reilway Board,
with the persoﬁal approval of the General Manager.
It is felt that instances of such cases, as also

contd.--

eaamiaaﬁioee»wnthrn 3»years‘from the ‘date of- their ~




of those dealt with the (c) above would be extremely
" rare as for example on occasion of maternity leave

*s{ sadi o+ teken  by.-female employees. - However, &such cases

‘y 'be recommended in. such &, . manner that the
employees will have an opportun1ty to appear in
TOULT thé ‘examinatibn within® one year ° thereafter i.e.

ooz ouane  Wwighin o a :total: span: ofz-four -years:> from the date

of app01ntment e

i - O S 4

I, R b e

(e) Merely absentlng in the two exam1natlons held

”ththin'“three'“yearS"of"serv1ce :w111 not amount
ceen .ozt waint@ychanee: '"Noty:icounted!. and rno: reference should
be ~made to :the Board for add1t10na1 chance, ang

'the employee serv1ce should be termlnated without

s
P @:«n'ghy referencé”"”

orders.

5 " The* learnéd ¢édunseél for ‘the applidants contended
that. -Appendix 2, of-.IREM allowed: 3:normal:-chances and the
_#4th; and S5th in the dlscretlonArof :authorltles specified
zand} 1nstructions'-of 24 6. 1986‘ucou1d nol override' the
" provisioéne of  ‘the manual ‘which had statufory force ang
moreso;whenpthe,inﬁtrmctions were- subsequent: to the appoint-
.ments. - Evep.. the .offers of -appointment : whick provided
.,/Similar. conditions..-of -two chances: in  3.~years could not
o nbeiagain§;3the%proy;sdonsgof;Ehe:ﬁulQS,sfceada

vy Teniwsay s . Lt D ad

vi) Some of the appllcants'\ ere app01nted or compassi-

¢gi&}i;ﬁw‘ "Lfgaonate ground and in the case '1of _Ra} Bir Singh
R A N.E. et (o8’ 1742/89 de01ded ion 11.1.90

Tresm e if. where the‘ appllcant had been glven three chances
o % _the Bench held that whlle he cannot claim, as
’ : :of rlght ' that he should be retalneo as Clerk
‘ » Grade I in the Accounts Deptt., the termlnatlon
N ' ““would TFun counter ‘to the very purpose of appo:ntlng
07 the P applicant  Jdn compas51ona1e 'grounds. The
termination’ order “was quashed "and” “the respondents
‘werd - directéd’ to allow: the appllc&nt to continue
B ‘to work &g 'a temporary ‘Clerk Grade I'in the Accounts
Department till "'an ‘alternative " JOb commensurate
with his qualification and eXperiénce was given

to him. ' ‘ R

S o : e - T contd...
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: ‘@iiﬁ“ﬁTbereahmmelzjilances where, Clerk Greae I on Accoumts

% "_;,_; o s;de were gllowed to cbange 'category as Senior N
';agmvﬁ i Clerk “4n séﬁe scale evenﬁusubsequent~'to, Railway.
e Z”“ﬁ .t peard's instructions of 24.6. 1986 after not qualify-..
! ipg in 3/4 chances. The cases “of Alka sahani, (
% Sharda‘ Singh, B.K. Shrlvastav,- SHarjit Singh &

: nmads  wp oy s Kme  Neeru, Nighawan were quoted. Orders dated

: C 9. 5A1989 regardlng changé | of eategory by Harjeet

P Sifigh*.‘ana * TKmy ¢ Neeru . Nijhawan .and dpted 14.6. 89
also shown.

of, R.K. Shrivastav Were
A B I S R o S S

ed 31.3.87

“in.i:respect

3
¢
Vi

T “i“*'"“TTh% CAG "o India  ~in..1987 - by; order. Gaks

vill)
amiiedgiries Ti.es after-Railway Board S ., 1pstruct10ns of 26 6.1986

mg? ordered that dlrectly .recrﬁlted audltors Yi'n the
kf.‘;, Niu.' o “scale*ﬁf'aszﬁﬁnuﬁﬁef1200L204® &he-ehances«oi-d»purt- P
. o Effﬁﬁ*”*“mental “é¥amination stood—-lhcreased from 4. to &
conflrmatorv examlnatlon.
doubt dlfferent“ ‘bt the_7

ts-and.perform

'-rbnur) s vu: tow enable-.stafif,. to. -pass
ser toraf :ﬂ.nghe Department is no

e ' employees in Raliways hold simflar- pos

REVR SN Gl ow 1:0n 224.1141988. ., the All India

slmllar fuh e AASl
;ﬁeﬁf ) ;f:ﬂhwmailwav;ngfspakﬁaﬁNm R in the llght of CAG's
dec151(n of 31 3 198: represented to the “Railway

Board for enhan01ng the' pimber - of ™ eharidestto Six

- or theg same analogv “angd the mattenals:st;ll
But ‘the sc - siew

io be terml.utef

wder

*d“”vuﬁﬁgﬁﬁ =Tkhe: cbnsaderatlon of Railway Board.

~of the employees have been orderedv

For not pasSIng the Appendlx 15 sg@gmination their

1 grentun i oy
T o annual 1ncrements ‘already stoodustopped and termi-

Tadrs  oapr e LN
) 20T bDo: patiom o rders resulted 1n double Jeopardy =

TRE 1\:.'“ iy

IR USYTVEN

The’ {éarned = counsel: tiorqfihemggespgpdeggg argued

18 R IRV RN L. ¥
H
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A P 1Y " ]

g R th‘ ,t._"‘ b R -

& LY S naLE R P et .
R -~ By ¢
i SR " R S R N
: AP SR A RS I For .
g AT A e T PR DR R T
LT S ¢ ; i
4 o

: ©sf¥sl wisiyy-dThersapplicantss had. tralh ng, evenwes CG. II in thesl .

2 UEST -
g \Qgégq Sy Tt same syllabus."' Therefore tralnlng was‘ curtalled
in “the ‘ddse of *Nirfiali8ingh he diad

to 3 months.
::not apply‘through proper- channel .and so, the question

FOANED Areiva itiofttraining :4iC nct, arise. . Had he passec the con-

ilrmatlon examlnatlon in 1986 he would have asked

;3 SIS ITaO 2 1
i d e ‘for conf1rmat10n S ithout ¥ undeérgeing rootraining.
2) No candldate ‘was ° glven ‘more i than:-3 - chances after
Bty Ao e
6 or for ‘that matter even after 1983..
" RS S E

[ i s9pel instructions. of 26.6.1986 4 !

w3y rhet appointments.of. the . .applicants  were subject

cad ogroen Lt cte, the condltlons in the app01ntment 1etter and

i ey TRt ean ,tpe serv1ces were ' termlnated “{erms-’ of these

[ PN
i A DEn it awh At
. ' condltmons. gn’ failure todipass’ the ! ;.examination
PUALILGH AT ar Ty}epds rpreseribedchances. apd, within _prescribed

PO TS R

k ‘ N g B
! ‘ _ i ‘ ' ‘7% eontC...




-15‘”)
far

T I period the services were' terminable without. notice.
. ~ [ By v .o . . \ r » 1
oAl . 4
Rules«*in~ﬁpara:5167 }of IREM_ regard1ng the number

Fogy - PR

of ,chances {pértained to " category ~CG: II and qot
| i

i

fGX‘ (CGI..,. .. . R T

v
s
ot

e .Analysihg tthe“ facts‘_ehdﬁ 1ssues. mnvolved in these

A

5«°“f*jjt'cases, we find that- Rule 167- clearly says 1hat Conflrmatlon

of dlrectly recrulted Clerks Grade T willkry depend on passing

_the departmental ‘exgmination.  im- Appendix 2h_to ‘Rule 167.

-

Appendlx 2 1s therefore squarely appllcable .:The termination

'~'W~@wh0rders¢uwegg} v;olat1ve nof Rule. 301 of the IREC (Iﬁdian

S L.‘ “f T e ; « sht

Rallway Establlshment Code) .case of appllcants who

« ,were not glven one month's ‘notice ‘and who: had served contl-

+puously::for. .over, three years.jﬁ'“fﬁéﬂ app01ntment letters

¥ "y

did E"‘}'say ‘“hat - the -services. were. termlnable in the event
. of fa11ure to pasC the conflrmatory" tests :within 3 years

Sip sTWO g chances but such termlnatlons w1thout notice agalnst

.',\,',,.-". T

’the““princiﬁleST of: naturalurgustlceyzahd‘ agalnst Rule 301

s

UQfL IREC _cannot bet sustalned “Furtherawthe respondents

2 -.--. -

......

. - .7 cannot:. t@‘e the plea that one part of the offer of app01nt-

'v)-. H

i"f" }€ %eELQQii”6tmonths tralnlng wou]d be 1mpar1ed durlng proba—

Tohm e s

tion 'was ﬁoti‘necessary"tof‘befﬁimplementeﬁz and the other
part 7wad” Wandatory  (viz: -passing -0f the Copfirmatory exami-

\/ nat1on) notwithstanding the ©provisions of Rule. 301 of

S\\!:l5.“._.,;;;.'.E_'_:!_,IREC St111 further 77 the Rallway ‘Board:'by: their letter

of- 1nstruct1ons dated' 24 6. 86 cannot ‘vary' statutory rules

whlch were ‘niot - amended. ; There Aare, 8. cat na of judgements

ERE RPN

-_ry;;p? a statutory 'rule 'and" f';there be contrary
ﬁpro%isionsﬁdineqthe grulpsrﬁjand.adm1n1strat1ve instruction

;ﬁﬁst":élreﬁi‘%a§ggénd-ithélzrule;tshailxgprevall (C.L. Verma

VS s“t'é"cé: "of!'U.BI7 - 'ATS ©1900(21)49, SC;; Bipdeshwari Ram

N i 7 3 ¥

State of Blhar b SLJ 1990(1) "$§¢ 82; D.P. Gupta Vs.

. .
RN \
e );.’-"

’"f”"-"‘“*’"’C'“*“UOI 17 §LI.. 1989 (3) 434 cA'r) A _somewhat identical case

was decided by the” Lueknow Benchwwf the . CAT in 0OA No.115/90
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- 'flm—'n. o e sk estiid b vt ¢

L
_ on’ 3-.7 1991 (Ra:j Kumar Gupta & Anr. ve. U.0. I & Ors.‘_'
Gefaaimier o ciuop LT
/5 where the. order of termnatioxi vas con’side‘fﬂed* illegal !
.‘_Ez;;i BTG wrnde gt P .
”(" nd arbitrary . and was quashed and' Tine f~app1’1~can&s were(
BIAROST g N

'deemed to be in continuous seféf‘ce‘. "~f‘1u}"%he”conspectus
',}'(

BT ‘1.’33".-u.‘{: a3esd 3 o5l oA - ﬁ'_&ﬁ S5 »
o of the jabove' v1eAw Tof the matter,’ t’ne ‘Eermiﬂatfom‘ jorders )
BINUSHLA O LWl mady vremewoa omldry . :
' r ) w»:l‘thou’ck one month s 'noﬁce ‘in “éate”of” '~‘a"pp’*.tiié7ci'a‘?nivs zwho had
N £ 5 A B o TS LT S e R s o : : "
B served oout;;uo'uswlwf ) for HELE three “years arer quashed and
clersd st atdy AYVS o . :
. the apphcants iouid be deemed to“ie in- contnmﬁ:ousservice_
czis bluode syzanils B,
with no back 3w‘a'ges for the per1od= tﬁ' wie"‘not *azctually
AL RE R Pﬁﬁfﬁﬁ Tt oearaltaaan ER

: worked as CG I
el o -’;;"'" ‘!t -ﬁ‘ls -ﬂ!urnther -oheerve ms, »isada ~3¢67- q,proudes il a

-
TR tha* & norma‘lly 6t rdﬂwhyﬁ"servant fw:rlL :be ﬂallowed to take - 1
TLREan e but, the: FA&CAO may in |

P

"L"th'é\'"' examlna“tlon mbre t’hain‘ ijthm.ce\

Vpe it 2 a‘v‘acandldatea 1:30 ~take exam1nat1on
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