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d . DATE OF DECISION: 2//2/‘/3'

(1) OA No.1530/89
NIRMAL SINGH ...APPLICANT

VERSUS

UNION OF INDI? & OTHERS ‘ .. .RESPONDENTS

(2) O.A. 1219/89 '
| SOM DUTT ...APPLICANT

' VERSUS

UNION OF INDIA & OTHERS .. .RESPONDENTS N
(37 OA 34/90
ASHWANI KUMAR | ”  ...APPLICANT
VERSUS

UNION OF INDIA & OTHERS .. .RESPONDENTS

(4) OA 123/90
L.K. JAIN | . . ...APPLICANT
VERSUS

UNON OF INDIA & OTHERS .. .RESPONDENTS

(5) 04 182/20
oo ASHOK KUMAR SHUKLA « - - APPLICANT
VERSUS

UNION OF INDIA .. .RESPONDENTS

(6) OB 262/90

BASAN AFSAR KAZMI & OTHERS ' .. .APPLICANT

VERSUS
UNION OF INDIA & OTHERS .. .RESPONDENTS

(7) OA 360/90
PMRISE PURI | .. .APPLICANT.
VERSUS
UNION OF INDIA & OTHERS ' ~ ...RESPONDENTS
(8) OA 584/90

SMT. ASHA KHURANA . ...APPLICANT
VERSUS o

UNION OF INDIA & OTHERS - . .. .EESPONDENTS



‘AH@;QbVSUSHIL KUMAR SEARMA ' ...APPLICANT

e e vzasus '__.{_]f";'“g'j‘iliz‘ﬁﬂ

':;UNJON or INDIA & OTHERS

'ijsss/eo

s -5“-{..:;;:',E;.SANJAY MEHTA 4+ +APPLICANT

.,.1.» [

VERSUS

- ;h;,uiizqgibeQr INDIA & OTHERS .. .RESPONDENTS

V K,,THAREJﬁ

... /APPLICANT

T L

o 'vsasus.‘
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*o 3u1:8/Shri RiE: Relan,-B.S. Mainée,

Kulshreshtba, & E.X. Joseph, .;}E6uhséi'f6; the Applicants.™

_ S/Shri S.K; Sikka, Romesh Gautsm,
ventaroog OiPizKshastriya: s ;;gg“,f..counsel for ‘the Respondents.

CORAM :

v::muwﬁﬂtheﬁ Orlglnal Appllcatlons are belng con51dered together._

R swEhe:appllc&nts;werevappolnted as Junior Acéoﬁpts Assistant/

FE il to Clerk:: Grade ~'(Rs. 3°0 550 rev1sed to Rsv' 1200-2040) in

SEdYy L fthe . Rallway ‘Divisions between Aprll 1985 and May/June

v

t5~L 19861 -and one was app01nted _even “on 1 1986 They(.have

v

SR R approached gthe Tylbunal ,agalnst order= 'of termlnatlon
: :§L§?which sgere 'e1ther 1ssued or were be*ng 1ssued but stayed

, a0 emag o zrumxon OF .INDIA % OTHERS ﬁﬁk,ﬁ'Qiy:h::xf.Q;RESPGNDEﬁTE

‘k”~by the orders of Tribunala {In case of Nir-al Singh 'no
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interim stay order was issued since the termination order

_\n

The termlnation was being done w1thout any notzce s they

h’had been effected and ante-status quo could not be granted.

could not qualify in Appendix 11 examination’ of I'REM within

2.

';«K'_'.A ii)

C1ii)

that--

1)

- The learnes- counsels for the ‘&pplicéants! contended

The reliefs sdﬁght are: -

quashing the termination drdéréhuﬁﬁd treating the

.- [

applicants as continuing in servicej 7l

grant of more opportunitiés=to:appear in Appendix II

2
-

Examination; -
In the event ‘of applicants®. failure to pass in
5 attempts, B the applicants may Dbe transferred

as Sr. Clerk on 'the executiver srae byi-change of
R R ol UL matimandy il

category.

Doedes

B B
TRAMDTT

The appllcants had taken either 2 or 3 chances

1n the Appendlx II Examlnatlon and their requests

'J ~,
¢|"

for more chanceq were not accedeo to. The Indian
-

Railway  Esteblkishment . Code contain Statutory rules

. .governing general condltlons of service appllcable

""G,‘

to Railway servantis. Pule 217 says that the rules ~.:

"for the recruitment of rHon-gazetted- railway servants

are contained in +the Indidn ﬁ@ﬁﬁ@ﬁyﬁiEsiﬁblishment

Manual and therefdre it -vfollows that the rules

in IREM assume statutory- force: :+Bule:v167 of IREM
lays down inter alia that® directly- recruited clerks,
Grade 1 (applicénts were such Tlerks:iGrade 1)
will be on probafion for ‘one &earzuanda will be
eligiblie for confirmation omnly ﬁaftenﬁ;p&ssing the

prescribed departmental examination 4mn: Appendix II.

(
|
i

contd...
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.to‘.51t for: the examlnatlon,zlbut 1t shouldu_
-be; clearly ’understood ch_t the pass1ng of}

the examlnatlonf
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| P ., The rules provide for 3 chances
4th ‘and  &th chances’ coild be given by:-the appropriate

PR - Tt I oY s .
=V githorities cdn  deserving- and -exceptional cases, but none
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'of; the. applicants were given more than 3 chances.

{1y The' ' letters..offering -appointment to the applicants

M3 e e eve e . .
© “#"ijcorporated certain,clauses viz:
(a) They would be “on ‘probation-for one year and

~%: " would - be. .confirmed . only.-after passing the

“t.osmt - . prescribed: -examination:-in.. Appendix II of Rule

167 of IREM

con wd p:b) During  probation 6 monthc‘ training would

e fh-":ﬁéééfio;ﬁp¢undérg§néJ;:m e .
”?.jkéj 1¥7 'fhe capdidaté “does . fot pass Appendix. II
:,;%¥:%aﬁicé£éb1;;%}9n; ;ﬁ; tw ??éigéces within 3 years
Prepats qoﬁvsemvicegpf-»lf h1 mvéi%éress is not satisfa-

; 7 etery, “fhig! ééfViCés ~“%ould be terminated.

SRR . i

(d) Durinrg probation>;§§§v;9§s can be terminaied

i wee With .uygnﬁﬁaygl_.pgtigg from either side.
Hff Thus the learned ‘counselg‘ééntend that Condltlon (c)
.is no;{;n conf1rm1t5 w1Lh Rule ié% Aﬁpendlx 2 quoted earlier
énd*riS- stricter., :Further. the apbilcants werg either not
glven any. . tralnlng or were glven training for 1 day for
8% months. . . No .notlce;,f " the ”termlnatlon was given.
iii{nﬁAccordlng to Rule 301 of IREC temporary ra;%ygy

B Mihg
:servants' with over U3*”Yéérs-,pontinuous serv?ce
qhall be entltled to a month's notice but in the
R cases of the app11cants, éne month's ~notice was

not ‘given.

iv) Four . .chances .have .been ‘giﬁen in some cases even
as late as 1900.  Tae cases of Shri N.C. Walia
#ﬁd Shr1 R K. vséod ﬁefe Tégted. Five chances were

availed - of .-by - Shrl Aﬁpg; Singh and Shr} Igbal

Ahmad.

'contd...
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Appointments of all applicantS/made pr:or to 3.9.86 LQ

e by which instructions dated 24. 6 1986 were circulnfed :

27 énge'- -These instructions 1laid down inter alia that in ' -é
AT .*_":reepect of directly recruited Clerk - Grade I, the g

J  5ﬁniiways/Units should ensure that two clear chances g
é;é; =7r mo-. to. appear in the Appendix 2 (IREM) examination :

within 3 years of their service should be made

BT O s S ‘ )
..available duly taking into consideration the training
MES SRR TH IS B P '
ionda soo:YElperiod involved. After their +training is over,

BAELEDEATE Thhe femployees should be made toz'appear in two

,Q;TELegamimatians»wlthrn 3eye&rs‘from‘¥he 8ate of-thelr: 'ffja

3 appointment. Those who have availed of -2 chances
i e , within 3 years and who still apply for a thirg
£ =297 wag x».osichance,’* within ° or beyond 3 years,: thelr cases
- N
; b A AR .
J B 1f found Juetlfled could be referred to the Board.
s me e Tn 1thher: clauses of the . tructipns:;mentioned:—
é? S Ioimgs B0 L @Y T Y ‘respect: of‘icandidétes“i’h did’ ‘not avail
- PR it oi%of .@ny i 'chance ' within -threé  years of - serv1ce orn
I ) ; X .- .. i : .
i soan 5luse 2iiimedical’ grounds, involving Trequest for 1eave of
‘. absence(~sﬁpported by ~Sick Certificate = from the
5 . Railway Doctor, in  spite of the examinations
n ~IPRAQEOD T4 D o ‘
: hav1ng been conducted during that perlod request
x HER SR B L S R .,
‘ for grant of chance after complet:ng of three
: 81011 mol bsbines . s '
- years of service, will be considered by the Board

zaorars asstdy

oniy‘ bn- the basis of the personal approval of

The FA&CAO concerned and _if the case is otheruzse
found to be justified.

(le“ln case the empleyee did not appear in the
M_earljer_ Examinations within three vears due to

_-genuine health reasons duly supported by proper

Railway” Medical Certificate, and ,a chance was

.~i sz . granted by the Board after completion of three

Grat o awre years of service, vide (c) above, which was availed
e T by the emloyees requests for grant of one more

chance, i.e., the second chance after three years
service may be referred to the Railway Board,
with the personal approval of the General Manager.

LR It is felt that instances of such cases, as also

contd.- -



of those dealt with the (c) above would be extremely

rare as for example on occasion of ma'ternity leave
taken by female employees. Hovever, such cases
ray - be recommended in such a manner that the
employees will have an opportunify) to appear in
the examination within one year fhereafter- i.e.

within a totsl span of four years from the date
of appointment.

(e) Merely absenting in the two examinations held

‘within three years of service >w{11 not amount

to chance 'Not counted' and no reference should
be made to the Board for additional chance, ang

the employee's service should be terminated without

any reference to Board and in terms of extfant

orders.

“The learned counsel for the appliéants contended

that - Appendix 2 of IREM allowed 3 normal:-chances and the

_ 4th and 5th in the discretion of authorities specified

aﬁd 1n<tructlons 'of é4.6.1986 couid“noiﬂ override the

‘provisiont  of ‘the 'manuzl ‘which had ' st atutory force and

moreso when the instructions were subsequent to the appoint-

._.ments.
. similar

.-be against the provisions of the rules, . o-u:

HQij

. where the' applicant had been glvev

Even . the .offers of appointment --which provided

conditions. of two chances in. 3:years could not

o

Some of the applicants' were app01nted or compascl-

" onate ground and in the case 1of . Ra} Bir Singh

Vs. G.M, N.R. etc. (OA 1742/89 dec1ded ion 11.1.90

”three chances,

the Bench held that while he. cgﬁnot claim, as

of right, that he should be ref&ined as Clerk

Grade I in the Accounts Deptt., the terminatiqﬁﬁ
would run counter to the very purpose of appointing’

the applicant on - compassionatet75§rounds} The

termination order was quaehed and ‘the respondents
were directed to allow the applicint to continue
tc work as a temporary Clerk Grade I' in the Accounts
Department till an s&altermnative job commensurate
with his qualification and experience was given

to him.

contd...




yoean '
7,499°C There havefinstences where Clerk. Gr&dejl op Accounts.

v i s:de. were silowed o chsnge
o Clerk in geme scale even | subsequenti ta Ra:lwayl
after not qualify-

kg Sahanl,

category &S5 Senior x{

cos co0 ' poard's dnstructions :of-24. 6.1986, '
jng in 3/4 chances. The cases of Al
Shards Sipgh, R.K. Shrlvastav, Barjiﬁ Singh &

sacds  gr Raeo o Kme Neeru, nghawan were quoted Orders dated

iy E g e 9. 5 1989 regardlng change of category by HarJeet
o Slngh and ‘Km. ‘Neeru * Nijhawan - and ;dateg3$;§.6.89
x,Shnivastayr_were":glso_ shown.

3UrEEEY A0 17 g0 respect  of (R.K.

viii) The ©CAG of India in 1987 by order: .dated, 31. 3.87
qoitRulmist ol es.after,Railway - Board: s. instructions . of 26. 6.1986

~==- ordered that d1rectly recru1ted audltors “1n the

tq Lo --fw-fzi'*;’ ‘%caleéﬁf‘Bs¢330*560f1200L2040 &he<chancas-0£ndspa$t-.,u¢- —

£

SR IS A A D SR
’ mental ‘éxamination’ ‘stood 1ncreased from -4 to ©
conilrmatory exgmlnatlon

~fraou biviie jod endblessstaff - to; Passs
doubt dlfferent bﬁt the

mratTal cowan: Ehe Department,,ls no -
chavg eft 1g emplo;ees in Railways hold s1m11ar postc and- perform
TRRUS SUT A1 5 TSTie ia T S kg, 7 60 24.1101088 2 the AL India ™
Lt Rat1wae mEy Faderacign <o D ¢ the 1ight. of CAG's
FEALERS ou.0n dec1s1cn ;of .31, 3 198: rep esented to the ‘Railway

Board for enhanc1ng the number “of 'chanCes to six
on thebsame analogv “and the matter: iy stkll vrder

é zrustoogast  5dipe  gongideration: of :Railway Board. But.the se& sice

§ - TALONGE IO ~=>0f %the emplovees have been ordered to be terr ““ter

) _adotg gairsh hﬁforrhot pas51ng the Appendlx 2 examlnatj'm their
1ncrements~a1ready stesd:” stopped and termi-

- - annual’
TarTo wdd DTa ST e S .
e n@%@@n*ord&rseresultedgg@;@opblehgeopardy
. ERge Ay e SR

‘-~

i

~ITRne yrotsnasitant o waTr te
: HESEALE X LI S NP At - g e e
The 1earned ° counsel - for’ the ~ respondent$ argued

RPN AL . ¥

o DR thatd o Amoizovor oo o EEARI '
| R S S RN S hTan

e F : sl wimdb N . ,"
' y R I 7Crhe  fapplicants: had traiping; even. 2s CG II in, the' ./

. .
- \QVfUT violnTare Same. sy;lahus,ﬁ Therefore tralnlng was curtalled
In the case of Nlrmal“81ngh he did

-
i

to. 3 months.

- AR ’I"-‘P_HN\ E',‘ oty
: ' not apply through proper” channel -and: so: the question
o 260110 UUIGE frafning (dic not; -arise.  Had he, passed the con-

we sppointiénte  'of  the applicants.

e

ﬁ WERTIACY wd flrmatlon‘examlnatlon 1n 1986 he woulo have asked

§§ cirogTtaa &_.ﬁfor'_ conflrmatlon w1thout underg01ng ~training.

EL emeor a7 Lo 2) Ko candldate ‘was glven ‘more - thanh 37 ¢hances after
ST isYEET s wetruetions of 26.6.1986. or for that matter even after 1983.
' AR . ’ ’ ’
: were ;subject

ceV o osTaol 1. fn the fcehﬁahmwhs; in the appozntment letter and

'; ;.:,.L:.J "
?g S 2 AN E i _the qEEFViCNB were terwrnated in ‘terms " of these

o e - ' cond1t10ns. On fallure £6 - pass the ' examination

i} ' ' : wzthln “préseribed: ghances; ghdgfw;xhin:_prescribed
: - cont6...

1




' period the services were. terminsble. without motice.

SERLDat gy Ru1e51.1m~,para 167 ,@f IREM regaréing the number

_.'of chances pertained to category CG 1II and not
ER B : S

for CGI

Ana1y51ng the. factq 'ahH: issues involved in these

}<bases, ‘vye {find that Rule 167 clearly says fhat Confirmation

L

of'directly recruited’ Clerks Grade Izwaludepend on passing

ifh departmental examination in- Appendix 2 to Rule 167.

| Appendlx 2 1s therefore sduarely:applicableﬁ_ The termlnatlon

rw;ﬁgrdgrg -were vlolatlvenuof Rule 301 of the IREC (Indian

Rallway Establishment- _Code) :in eese of :appllcants who

4were not glven ‘one month's potice and who. had served conti-

Hrnupqelyfuf?rw over three years *éfTﬁ app01ntment letters

diid’ ="’ say-that the .services were termlnable in the event

'_;‘ of fafiUfe to’ pasc the confirmatory- testsﬂgulthln 3 years

.J,1n two chanceQ but such termlnatlons without notice against

~

the - principles .oi. natural Jgetlce_féyq;'agalnst Rule 301

xo%t IREC cannot ’bé-lsﬁstained‘ «Further, . the respondents

s

cannot take the plea that one part -of the offer of appoint-

P E

men?vvxz,ﬁgmonths tralﬁlng would be 1mparted dur1ng proba-
tioﬁ'ﬁeﬁs“'BotELheCeSSarYr“tO?~be3wxmp1emenge§ and the other
ﬁéﬁtTW&S»mandetoryu(viz passingﬁgr'Epe Cegfirmatory exami-
nation) notwithstanding the vprovisiens‘“ef BgleT 301 of
IREC “$§tiT1 further, the Railway .Board.:by-.their letter
~of ;nsgrﬁetﬁens dated 24.6.86 cannot vary’ statutory rules;
‘which: were not ameeded Thereharefe eatena of judgements

to the effect that administrative: orde1/1n<truct10ns cannot

: compete, w1th a _statutory rule and if ' ‘there be contrary

-provisions -in the rules, . an admlnlstratlve instruction

‘must’ ‘give way and the rule shal; _prevall (C.L. Verma

Vs. State of U.P. - ATJ 1990(1)49 SC;. Bindeshwari Ram

Vs, State of Bihar - SLJ1990(I) SC 82; D.P. Gupta Vs.

O

o .
Lig ¥ \ e

- UOT 2=+ SLJ. 1989 (3) 434 CAT) Am’ somewhat identical case

-was decided by the:- LULRDOW(B@ﬂCh of the CAT in 0OA No.115/90




U.0. 1. § Ore.d-

on 31.7.1891 (RaJ Rumer Gupta & Aor. Ve. e
::"J';ﬁéié %bei“onder ‘of . termination Ww&s® considered illegal
. nd a;ﬁi}éx"ary;. ghd’ was - quasbed i‘and ‘the: applicani&; were
2TERa e be in 'contibuous Bervice: oIn the 5 conspectus
ﬁmmc;’f”the"above:v1ew ‘of ‘the ’matter;’ the -‘f'termi‘na‘l':ion..».,:;,orders
B v’,’fﬂ;,oput?:one' month's’ not1ce in ‘case of . apphcants who had
o l“s:-::;'ve%d\ 'I ‘contmuously for over - th-r'ee‘ years: are. :qu#sbf,ed and

T - v
srotatedT

; " “the applncants would ‘be. deemed - to' be *in _continyous .service
‘f aals ooz : : : ,
wi th “no’ back wages for tbe per1od= they rhave: not actually

worked as CG 1. S A J T IR 0
t*-’:"’ e T -'&'f Sk 2% -ﬁ‘ls ﬂ!urﬂt_sher -mfmervedw -that» ~pazd’ -3167 .promdes
t’ 5'-'?"3{:1 'tvh&{‘?ffn‘d&-ma'*lly ‘no - railway..servant will, be, allowed to take’
Tizaoy the exammaflon ‘more than- thrice -but, | the,FA&CAO may 1in
27na8 Hgdderving: rases ipermit . ~cand1da:ce‘ .to 23;_8;.1(9 ex_amlnation‘
ArLT SeouTith "i'*'c‘ii‘me';}g “and in very.:rexceptional -.._c_g:s(_,e,;s‘, the Generalf"‘
P T T -1 1iﬁa§iiﬁ“;'fp:ermi-t a -cr_andidgte‘;gtgﬂ take _'_':,Lexa'_mination for
the fifth "and the last time. - 1In fhe 'insfant cases, the
E C riwem. g‘gazpnlzi_eg-angcsﬁywe;_j__e:-._.__Egog glven th Opportunlty beyond three
; ravia ::-.ohan_ces = —The .,.lenz_jned counsels ) for ) the —respondents hac
:j brough:t«-oui that after 1983 none‘ hac been’ glven more than
l‘ 33 Io So*chances,. . Ihis . was controverted“byy the 1earmed counsels
' rAmaE .:~z§ the appchants who c1ted cases,_ as mentloned earller,\\'
Y ‘i;-m.he_,x;-_e-.:ﬂn;_qre:'g: Lthan . _‘th%‘ee_«' cgances were glven., : Therefore,
R ':a.-v«.*e;-.:.fw‘g»,uldw'-T;dinze.c.i.,'.A_,;tlh:_ev, responden‘ts to con51der ~each 'case
:;w OR- mer1t1‘~w1th a v1ew to determlnlng whether* more chances
a?’vi”b’”ShOuld- be glven. . Thls would also be in keeplng with the
regy  z:directigns: glven by the Lucknow Clrcu1t Bench in OA No 86/90
dec1ded on '31.7. 1991 ( R. S. Panu & Ors. Vs/ U..O.I. & Ors.)
Pne in Besunamb es $;t~111.. further it is observed that notw1thstand1ng
SRR 4 (R Rai*itwﬁy- Boa,rd's instructions dated. 2_4‘.6_,.;1986 which
; ~h,ad mentioned that in cases where the empl’oyeles did not
‘ ANETE Squalify 1n the ,examin'ation even after ava-il%in_g of cnances )
P i {iaFY Iy | | '
g; ; ‘ _ o ~ contd...




1259 refepred’. to--their services as CGI should be ‘terminated

IR P
Ty Ty ahd' ® if]‘“*:.c&-se .-the - .employeels 80 requested the%r c&ses for
U0 gppointment: as CGsll. as . fresh  entrants in the Accounts
RTHo T Department . would - be. considered, . there have been “instances‘

“£1 Dgg brought out earlier in this order where CGI on Accounts

we ey

non “side were: mllowed to- change category as_Sen1e.J1r‘;(v'Jliéerk in
S .came ‘pay scale after not quahfymg 1n 3/4 chances. “'l:‘:herefore
., T -fuigé directr.that the, .cases of the applicants SEIO;lld also
be considered for change of category. : .o F_r‘
sonEEh s Ui Tossim up- the directions Bre-. L o
' e S 1) : :;I‘l'le':: ‘termination ‘orders  without .one ;~;--m.0ptil§;'€ - notice
R R case  of’'applicants who:rhad::served..continuously
- P TR el Sver “t'ﬁ?f‘_e"ef ‘years are»q:ﬁashe'd:s;«,and_gq-‘@f-h,.e-;;;%,Pi%licants
PP Y5u1d b deemédt to ibe in continuous service ‘with
* " 'ho back wages f6r°anmy periodes:they.have.not actually
- " worked as CGI1; LT e e 'f:n: i . (Ea
77 2) The respondents should considéi*eachtiaseion merit
A‘ ”.to determlne‘whe'ther more chances shoul s dbe giveh
N ‘:"for‘ passnlg the conflrmatory ‘examihationiend
f\ . B)The : respondents ‘shotild’“consider . the: ‘?53@;§e535'3 of ‘the
4» o {l T .el;bllcants for - chanée o‘f's;',f-’éiaf'fTéig?dry sdy the -same’.
o .v i scale of pay'."- In cases where anv “a'ddi Bional chanﬂcn:.\g
5 ’ :‘fo'r con':fii'matofy" exafﬁ’i;ha'tmi"‘o"h*“-i‘on:':"‘if-a‘?c’"couhﬂts side
1s given in pu’rlsu'é'rﬁlcef of :'('2')‘—‘:'"'-aéi’bo?/é,‘5‘-»':77 the* change
of category should be ‘considered -thereafter.
These directions should bfe"COfnplieq7fw3i"?t'h5ffi1as earlv
. :
. as possible. - ' S Terisan
.\ "With the aforesaid directions, the - OAsﬂ are disposed of and
) interlocutary orders passed would stand rnerged into :these directions.
( I.P.; GUPTA ) vy YRR | (“RAH:PAL SINGH )
| ADMINSTRATIVE MEMBER A VICE CHAIRMAN(J).




