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la TIE CmTHAL AUmilSTEITI?! TBIBDIAL
PSIHCIPAL BIHCE, MEI DELHI

(1) OA No.1530/89

NIRMAL SINGH

VERSUS

UNION OF INDIA & OTHERS

(2) O.A. 1219/89

SOM DUTT

VERSUS

UNION OF INDIA & OTHERS

(3) OA 34/90

ASHWANI KUMAR

VERSUS

UNION OF INDIA & OTHERS

(4) O.A J23/90

A.K. JAIN

VERSUS

UNON OF INDIA & OTHERS

(5) OA 182/90

ASHOK KUMAR SHUKLA

VERSUS

UNION OF INDIA

(6) OA 262/90

HASAN AFSAR KAZMI & OTHERS

VERSUS

UNION OF INDIA & OTHERS

(7) OA 360/90

AMRISH PURI

VERSUS

UNION OF INDIA & OTHERS

(8) OA 584/90

SMT. ASHA KHURANA
VERSUS

UNION OF INDIA & OTHERS
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<9) OA 58?/©0 ^ /

SUSHIL KUMAR SHARMA
a-;:. ,;';v^ ;:,: ••/;. i^

VERSUS .
, l • J ,^ .

•Ti
i ^.s^-ra. •.-r'-®-:r-

...APPLICANT

RESPONDENTS'.BKIOK OF INDIA a OTHERS

"' ^-d;:-Yr (iiO0:;X>A- 395/90-.;

•- •• . : -• •• , . . .: ..~;'i,,.- -APPLICANT
• ' = -,^' ^'11'" ?r!f" x, i'I' ~ • • .

VERSUS *

^SANJAY.MEHTA

3 u !•. hT 3 "t r

(11) OA 105/89:,

XkP,;iq.2M V.'. ••; Vii K>,:. ^-HAREJA

UNION OF INDIA & OTHERS

• -ir-

...RESPONDENTS

...APPLICANT

7 . ? : ;;3.eq •: ^7UNION OF . INDIA '& OTHERS : . . .RESPONDEKi:&

1^;S:/Shri R Relanv •?> S• Mainee^ •; « , > >-
Kulsbreshtba, & E.X. Joseph, ...counsel for the Applicants.'

S/Shri S.K, Sikka, Romesh Gautam,
oeb -:^OiP;:;;;Kshastriya: ' . ; v . . .counsel- fcir,.-the Respondents.

COEAM:

/ •C'j'.j'

X'5 J T

Hon'ble Justice Shri Ram Pal Singh, Vice-Chair!nan.

Hon'.ble Shri I.P. Gupta, Administratiye Menber.

•:- '••A' •••••• ^ %• - •

^l;::;(Delivered •i)'f..Hon^bl '̂;^brf^^^^
• -'• i.- ";'s. .'• y^'Ci7. • •

' Thei.fS;Sues^,;^aised-'ln1the/.aforesaLi^'^ -^similar'̂ '

:-::\i3 / i ;th®,aOr;i:g,i^^ Applications are being considered together.

-TTfhe rapplicantS :were, appointed as Junior Accounts Assistant/

' - Ic Clerk :; Gt-ade, ol (Rs.330-550 revised to Rs./ 1200-2040) in

; iT- .- rtbre Railway; D^ between April, 1985 and May/June,

• .brr:l986 7and one was appointed even on l;9ri986. They have

n approached the Tribunal against orders of termination

• .^^.^Mch: .were -^tther issyed or were being issued but stayed

; rb ;HbyA the orders;^ of Tribunalo In case of " Kiraal Singh, no

/• l;.r';'li

:i
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interim stay order was issued since the termination order

had been effected and ante-status quo could not be granted.

The termination was being done without any notice as they

could not qualify in Appendix II examination af- IREM within

the prescribed period and within the prescribed chances.

2.

i )

ii)

11 i)

3'.- •"

that--

i)

The reliefs sought are:-

/• / i,

quashing the termination orders and treating the

applicants as continuing in service^ ' • ' i '

grant of more opportunities to"'appfeaf in Appendix II

Examination; - , /

In the event of applicants' failure to pass in

5 attempts, , the applicants may be transferred

as. Sr. Clerk on t̂he executive^- si/de by-change of

category.

The lekrned- counsels for the ' applicants^ contended

The applicants had taken either 2 or 3 chances

in the Appendix II Examination and their requests
• • •• •• : • • •• . L•' .L Ci ;loR

for more chances were not acceded' to.^ The Indian

Railway EttehMfthmentCode contain Statutory rules

governing general conditions of service applicable

to Railway servants. Rule 217 says that the rules

for the recruitment:of hon-ga^etted railway servants

are contained in the Indian Ram#ay '^Es^tablishment

Manual and therefore it - follows. i that .•-:t:he rules

in IREM assume statutory-.force. :-i'̂ 5ule'-:'.i'67' of IREM

lays down inter alia that ^directly •'hexrruttied clerks,

Grade I (applicants were sUcb fel«rK&;ilGrade I)

will be on probation for one y-eaT?v:an:dwill be

eligible for confirmation only aftem. passing the

prescribed departmental e^ami'nati'on iii.t Appendix II.

contd...
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^,«-:-w|:«aJ-pe|BsiiTy,^i.c4i . ^
to6wlesge^%:-the

,fV ,'

Procedure, ^ r
iiKpndi* 2 as "follows:-

The'' iiainikiion'%iliJ^b^^ .ther-flead

V^ ^^ eaclT-Ofiice,' 'wliO '̂ wiill- ,:alsb;-^eclde:'. the' intervals

' ' '' ^ '•' -'i'

•"• • rl
' ' ' ^pffib^i^ '̂̂ '̂ inay "; in-'''":Beservin^^^^

. ::m\- ;i: ig y'time, and^ in very exceptional pases^

V|
"'''1 ^

il

i'J
I I
•K- -^l
^ il

•.•=>;bj:,3- /-:ea7i:-3 __•••.->>

'the General Manager \^ay pfe^^^ a candidate |
ito -talte;^ the. exaininataon for the fifth and |
^:-fche''lait.;:tii'nie.^ ' X:;/'••':.• v 1'';.;

~^ri/ .•^Otjj"

...X 3 V.9 , 3 -S 3 .£

'.tliaxs'

I--' ' •: ''- "b.tvS'tb/icO^sriL-ijRlny^ Railway Accoun^fS. Off---^
t . , or who has -not a reasonable tshance of ^ar

lie .allow^ to appe^ri:
I -: • in tTtie7examination prescribed in this Appendi^z

cl ' In . exceptional circumstan^ces the co iition
reeardine six months minimum- servico may

< be'Waived by the General Manager.

V ' .(c)' Temi^rary railway servants may be permitted;
^^ f ^ the examination, but it should-

be clearly understood tha^ passing : of
! ] ' this • examination . will n^ot ^give them a claim
|/ v-a,:^-..;- ^Iifesbrption '••' in ' .• -^be' permanent ; cadre.;,, "•;, |

Id)' "•aII?candidate •-^wh9'̂ :^ --fiailsg'jiii' " the ; examination,: ;:/ J
riA-: mark^^/.•i^^xc<Bllehce /pV .obtaining., .••;»|

Ji15•':^^-ho1/^•.^less5' thap" f©%'.V in-|;^ny.. •.isubject; ;•'may 'be
ffom'P

•«ub jeciaioV-stJbseQi^iit -̂j^lffiina't^^pn. •' c

Tl".'V^'" "f',':?-ii a;-v;
,0

! ' ;S

3'•:.?•;•<' a ?'D rr-.-: •"':
' :• •••":,?- r.sar--

'S
rj , eienpte&'''•fTom'T'£mr1ABt'̂ $^^^ip'&iion ^

r Tf ,

"•../• ' hjf
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j , The rules provide for 3 chances "But the

4th and 5th chances could be given by the appropriate

—i"deserving .and exceptional cases, but none

0:1; ,^-he,,applicants were given more than 3 chances.

•^" il )'• • The-ifette-r^:^ to the applicants

''' "incorporated certain-, clauses viz;

(a) They would be on pVobatibn -for one year and

' •' • ••' -' would, be. confirmed -only, T after passing the

^ •' ' prescribed examination; in . Appendix II of Rule

167 of IREM - ,

>: -; .!'7T-..r; f ; ;:(;b) P^riPE probation 6 months' training would

— • : have'to bB undergone ^ ^

(c") lif'' the- candidate dbes^-hot pass Appendix II

examination in two chances within 3 years

••• '•• . rof Vse'rvice.Tjpr if;-his. progress is not satisfa

ctory, services -'would be terminated.

(d) During probation . services can be terminated

with 14 days' notice from either side.

Thus"the learned" •counWelg'̂ eofi-^end that Condition ( c )

. ,X5 np^- irn, cqnfirmit5" with Rule 167 Appendix 2 quoted earlier

knti ' 1% feti-icter-.i -Further.the,-.-^ppl^icants wer^f either not

giyep any. „training or. were given training for | day for
' 3"^^^ months No , notice : fo-r^ >the. ..^termination was given.

iii) According to Rule sdl of IREC, temporary railyay
servants with over 3 "years .continuous service

shall be entitled to a month's notice but in the

.cases of the applicants,, one month's notice was

not given.

iv.) Four . chances ..have been given in some cases even

as late as 1990. The cases of Shri N.C. Walia

and Shri R.K. Sood were cited. Five chances were

availed ,of by . Shri Attar Singh and Shri Iqbal

Ahmad.

contd...
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V) Appointments of all applicants^made prior to 3.9.86

by which instructions dated 24.6.1986 were circulated.

These instructions laid down inter alia that in

respect of directly recruited Clerk Grade I, the

Railways/Units should ensure that two clear chances

v,r>j5 TO to. appear in the Appendix 2 (IREM) examination

within 3 years of their service should be made

available duly taking into consideration the training

After their training is over,

the employees should be made to appear in two

•Qate of/their "

appointment. Those who have availed of • 2 chance?

,, within 3 years and who still apply for a third

s-chance,^ ^ within or beyond 3 years, "their cases

'if found justified could be referred to the Board.

..The ..Qther . clauses of - the . .instructions-. ,ment;ioned : -

'~o:x

period involved.

; riCi'fj i; y 0 3 •

-Ss-V-" V. ' - .

•? T o 3 i

b 9 i r r 0

=':i7 -vcrr:-'..

" •:c :

>r;; - -('g y: - .rfespect' ofcandidates'' who did ' ~ri6t avail

:ec •.T4 'chance • within'three • years of sefvice, or.

ioa ol:;.:;;. ?•;. E;medi-cal = grounds., involving request for leave of

absence < supported by Sick Certificate from the

V , Railway Doctor, in spite of the examinations

having been conducted during that period, request
-• :.-?BRq!noo

fignia' liH

.vrfT

•; j r:3b\iOiy:[

.vi/u rino.:; •

^.rat,vcdo,A

V; c

.i'Svcx'

for grant of chance after completing of three"
OS.I..LI ao-i &scc'::'?c '-.6'

years of service, will be considered by the Board
^•SSOasd.D

only on the basis of the personal approval of
^ r ^

the FA&CAO concerned and if the case is otherwise

f found to be justified.

toe.a --In case the employee did not appear in the
, Examinations within three years due to

genuine health reasons duly supported by proper

Railway Medical Certificate, and /a chance was

granted by the Board after completion of three

years of service, vide (c) above, which was availed

by the emloyees requests for grant of one more

chance, i.e., the second chance after three years
service may be referred to the Railway Board,
with the personal approval of the General Manager.
It is felt that instances of such cases, as also

contd.••
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f of those deftlt with the (c) above woul;d be extremely
rare as for example on occasion of maternity leave
taken by female employees. Hovever, such cases
n>ay be recommended in such a manner that the

employees will have an opportunity to appear in
the examination within one year thereafter i.e.

within a total span of four years from the date

of appointment.

(e) Merely absenting an the two examinations held

within three years of service will not amount

to chance 'Not counted' and no reference should

be made to the Board for additional chance, and

the employee's service should be terminated without

any reference to Board and in terms of extant,

orders.

The learned counsel for the appiidants contended
that Appendix 2 of IREM allowed 3 normal:.chances and the

4th and 5th in the discretion of authorities specified

and instructions of 24.6.1986 could not override the,

provisions of the manual which had ' statutory force and

mpreso when the instructions were subsequent) to the appoint-

..ments. Even the offers of appointmer.t -which provided

- similar conditions of two chances in;. .3:c-3^!sars could not

be against the provisions of the rules, ds

vi) Some of the applicants' were appointed or compassi

onate ground and in the case iof Raj Bir Singh

Vs. G.M. N.R. etc. (OA 1742/89' decided ion 11.1.90

where the applicant had been given three chances,

the Bench held that while he cannot claim, as

of right, that he should be retained as Clerk

Grade I in the Accounts Deptt., the termination

would run counter to the very purpose of appointing

the applicant on compassionate •'grounds. The

termination order was quashed and the respondents

were directed to allow the applicant to continue

to work as a temporary Clerk Grade I in the Accounts

Department till an alternative job commensurate

with his qualification and experience was given

to' him.

contd,
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^ Grade I on Accounts-'\^-- There- ha«iii.st»«s 7 „,ego¥y as Senior
side .er^ sMowrJ to eh«ge " ^^uwayl

' iierk'ir same sc»le ®ve,i subsequent, ta ^ U.

-inp in 3/4 chances. The cases w ^
V R K Shrivastav, Harjit SingSharda Singh. R.K. Shri

h.-v vKin, Neeru, Kigh^wan were quoted. Harj-et
9.5.1989 regarding change of J

' Singh and ' Kin. N«ru NiJh.wan and ,4ated,. 14.6.8
s.n :':«.^resp®=t of :.R.K. >-Shrivastay, were^ also ŝhown.
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.J.Co-

3 "U'Jv/ .

.i^.SD I;"

, The BAG ^of ^
JifTi ef^after.Railway ^Bpard^s instru5tic.ns ^f 26 ^6.1

ordered, that directly recruited /

-'-Cental 'IXanilnation- st^ofl"-Increased: frpp; .«; to ..
ew=^>le-^.stalt- to: pass, coT!^irwt9ry^ exa«natioD.

-.= ,, -.,T-he.-- ..Department . is n? '.

eriployees'ln Railways bold similar posts-and-perlo ,
--•6n--K.lK1988^tbe A» Indaa

.... ..^ ;. in . the light ^ of CAG s
Ra i 1way mefi • -Federat' i on ^ '• ^ ^t o
decis-i^n -of ,SI.3,1987 , represented to the
Board "for • enhancing the' nuAer -br-chances^ to s.x

' 'on^ t^ 'same inalo'gr ^ the matter r̂s.; st,i,ll >- '=r
'-i%he^-cSn«iyeratrcar; oi Railway Boar^ Bpt, the sey icf
--of the employees, have been ordered to be terp-...-t

To r not passing the Appendix 2 examlnatfon their
'annual' IncAseMs^ alr^y st66dr stopped , as-# termi--^

^a^ioh -tjr^€srs-?resuited': in^ :0ou.ble- .jpo^ardy..

'tS' liarnSd ^ cJOuhSel- for the- xespondentg argued

Thr -'appllcaiits,; had training -eyen .fs CG , IJ an.^^the-
.--. same- syilabus.. Therefore training was curtailed

" to 3 months. ' In the 'case o*f SirmaI"Singh he did
' '"iot"'ai.plV -through proper-chantfel and, so; the question

- op-training dit not:-arise. Had he, parsed the con-
........tlrniatlon examination in 1986 he would have asked

for confirmation without uhdergding ''training.
Zj^Ro candidate was given more than 3 ĉharices after

' 'm-iB'strtCtioBS of 26.6.1986 or for thst matter even after
.-mH CTSir-!S-a:-'̂ y: 'of the applicants.- sere :Subject

,«• »e ::conaitiom«; 1? tbe, appointment letter and
.Jhe Eervlces isere ' teDBlnated in terms of these
condlSons. '"bi? liiluW tb pass^ the :examination

'"iittii'h ' presiit4be'i-~.«fca»ces, f,nd, .within prescribed
contd...
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period the servieies were. terminable without, notice.

—j ' ^ - •4>)- Rules in para 167 of IREM regarding the aumber

of' chances pertained to category CG II and not
• ' '-'iR ro

• h . . Analysing the facts arid issues involved in these

• ' casesV^'we find that Rule 167 clearly says that Confirmation

of directly recruited Clerks Grade I •. wi 11, depend on passing

the- defjartmental examination in Appendix 2 to Rule 167.

Appendix 2 is therefore squarely : applicableThe termination

,.;were viplative of Rule 301 of the- IREC (Indian

Railway Establishment Code.) in case of applicants who

were not given 'one month's notice and. who. had served conti-

; • nuously„ . fpr^ ,over three years. ' Ttie ''appaintment letters

. - did • saythat the .services were terminable in the event

of failure to pass the confirmatory, tests-. :;within 3 years

...in two...,chances but such terminations withoui notice against

the principles of; natural, justice and against Rule 301

of IREC canriot be sUstadned.'. respondents

cann.Qt ...take the plea that brie part-of tti^ offer of appoint

ment viz.. 6i months' training. w.puld b^^^ imparted ^uring proba

tion was hot'^ necessary- to V be 'i.mprlemente and the other

part was mandatory (viz passing of the Confirmatory exami-

\ / nation) notwithstanding the provisions of Rule_ 301 of
• - . ..

iREC. Etill further, the^ Railway, vgoard; rby their letter

..... -of instructions dated 24.6.86 Cannot vkry' statutory rules ,•

which; were _not amended. There are a catena of judgements

• to the effect that administrative: order/ins^tructions cannot

compet^ with a statutory rule and if there be contrary

•'.I provisions in the rules, an administrative instruction

•^ must' give way and the rule shall prevail (C.L. Verma

Vs. State of U.P. - ; ATJ 19900,),4B Bipdeshwari Ram

Vs., /state of Bihar - SLJ 1990^1) -SC &2; D.P. Gupta Vs.

; T ' r;-. UOI -?-• (3) 434 CAT)., A somewhat identical case

Was decided by the Lweknbs^r,;Bencl?:of t^^.PAT in OA Ho. 115/90



1 itri's' •?;

on 31.7.1991 (E«J CP" » ' Ni
""^ ";Ser4 ibe'̂ ird^r of .teriribatlon .as :consld^i^a.itl eg.

^i'̂ rMtrar^hid quasbea.^^^ .th., appUoants, .ere
"^"•^^^ed'So W|. i. contiguous ŝervice; .In .^.e .copspectus

"abovi' vii. W ^t1ve> matter?- the orders
'''"''Vi\>^t'''ine ;<inth's notice i" of applicants fho had

'̂ ^^^ve^^iontinWuSlf for over three years: are, .quashed and
tte api.ii«rt^^ wSuM be. deemed to' De >in :.eontinutouS:,servlce;iS' no"W^ -wiges' for ;tbtf'̂ periods they .have, noit actually

worked as CG I.

... .. ^^feer

eoi:joa .t,^^£:c^^rinally .:no : railw^ay-c &ervai\t , Will, be
-y£-i:ro-ja^^c ioii: :inor.e than- -tl?r:ice> -but, t̂he FA&CAO may
ajnsc permit :.a .;.::QancU^aJ:e_,to ^J^ke examination^

^four%^ ^time^:affid in very :exceptional ^lase?, the General
Manager'̂ may.^^^^rmit a. date..tg. ^ ,^-amination for
the fifth and the last time. ;;In .the.l^ant cases, the

«pplte^rvts,,vwer....,ot >iye^ the ^^oportun^y beyond three;
; ::.VU ,,Ihe,iea„ed .counsels f̂or the r^ "ad

3<„- to

si ^dfor,sthe,.fl^J4^pts^ who, cited, cases, as me^ earlier.
,«»ere'»qre;u ^han. .thre^^ chances .ere given.. Therefore,

,^„«pia,;,dl.Seftt\tbe ,respondents to consid« each case

on; merlt,:,J^it^, a yjew^ to ^̂determining .hether more chances
V,,VL,,1.Should,, be, ::gl^en. . .This would also be in keeping with the
r,,., ,„dlrec:tiqns;;given by the Lucknow Circuit Bench .in OA NO.86/90

decided on'31.7.1991 ( R.S. Panu &Ors. Vs.' 0.0.1. -& Qrs.)

b„B Still^ further it is observed that notwithstanding
.the a Railway Board's instructions dated 24.6,..1986 which
had mentioned that in cases where the employees did not

:• .• ,.9ua.lify i# the eMmination even after availing of chances
(• " • ; • • •

_- I :; • ' contd.. .
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'i y-^feifrea to- their services as CGI should be terminated

atid"in case the employees so requested their cases for
' • • • •" V o r. . r \

>? a|)Wint^ CGS;II as fresh , entrants in the Accounts

a r>c-:cj)epa^tKient. would be considered, there have been instances

be;i o^s Brought out earlier in this order where CGI on Accounts

" - -''Side.'were:: allowed to change category as Senior Clerk in

^ ' Fame^--p after not qualifying in 3/4 chances. Therefore

direct: that the, cases of. the _applicants should also
•••••- ' • •• '"r" 1' j i;-Ji

be considered for change of category.

To i.s^iin up-. the;>3ire'cti0n's jM'.e-, , . '
•>

' i ) The termination' orders' without ,one •• mpnths^^^^^ notice

in case" of Applicants who:::hati: :served .^ .con^tii-nuously

for over th-r6e 'years are quashedi-and.rthie .applic

Vould be - deeroed '" to '-be in continuous seryi-jce with

ho back wage? ^for • any period?: fthey have.^npt,,actually

worked' as GG'I; ^ ^ b,:;:.

2) The respondents should corisi(3^r each''%arWei lOn merit

to determine whether liiord" chances shtmlS-'n'be given

for passing the cohfirmeitory examiMti6'n^;i'-;"a:n!di

3) The respondents should''consider the' WisesS of the

applicants for change of ' cate^^ry- - in > same '

scale of pay. In cases ' where --any'•aWi 1?ioiriWl chance

for confirmatory examination on"-•accouh'ts side

is given in pursuance of (2) 'aJbove,-V? tfe' change

of category should be considered -thereafter.

These directions should be complied ^ wath^-'as early
\

as possible.

With the aforesaid directions, the OAs^ are disposed of and
e

interlocutary orders passed would a:and merged into thesei dreet-ions

r

( I.p. GUPTA )

ADMINSTRATIVE MEMBER
'Fh

V/ ^
xir

(HAM-PAL SINGH )

VICE CHAIRMAN(J).


