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THE HON'BLE MR. I.K. RASGOTRA, MEMBER (A)

&

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

BA N0,583/90 DATE OF DECISION:31.8.1950.
SHRI P.N, BHUTANI & SIX OTHERS . APPLICANTS
| VERSUS
UNION OF INDIA & OTHERS RESPONDENTS
SHRI B.S. MAINEE COUNSEL FOR THE APPLICANTS

SHRI P.S; MAHENbRU VCGUNSEL FOR THE RESPONDENTS

CORAM: -

THE HON'BLE MR. T.S. OBEROI, MEMBER (3)

(DELIVERED BY HON'BLE MR. I.K. RASGOTRA, MEMBER (A))

shri P.N. Bhutani and six others who are serving in
various capacities in the category of ministerial staff in
the epérating branch of the Divisional Railway Manager's
office, Northern Railuay, New Delhi, have filed this
application under Sacfian 19 of the Administrative Tribunal
Act, f985. They ﬁaVe'challenged the impugned order Na.729/
22/2360 dated 22,9,1988 of the respondents, posting Shri

adityq Kumar Sharma, a medically decategorised ASM as Head

Clerk (Rs.1400-2300) in operating branch of the Divisional |

Railuay\ﬂaneger's (DRN) of fice by deown~-grading the vacant
pesi of Assistant Superintendeht (Rs.1600-2660)., Théir

griesvance is that contrafy to the assuranCE'held out to

them vide letter dated 31.1.1967 (page 15 of fha paper book
the respondents are continuing ta.pdstvmost oflthe medicali
decategorised operatingAstaff‘in the ministerial category
of the aperating branch of the DRM office, \

to the prejudice

of their chances of promotion. They have, therefore,
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prayed for a direction to the respondents to distribute
the medically dedatqgarised staff already posted in the
operating branch §n & proportionate basis to ugrious'
minis%erial’cadras based on the strength aflnach éadre and

that similarly future postings may regulated on the same

basis,

2, - The respondents in their written reply have denied

the position putforth by the applicants in the OA and

~averred that the medically decategorised staff are normally

absorbed in the same branch to uwhich such staff belong;
when an approbriate vaéancy is not availablevin the same
branch, such staff are then absorbed in other branches
uhere a suitable vacancy exists. The contention of tﬁe
applicants that the medically decategorised staff is posté

oniy imn the operating bfanch has also been contested by

quoting specific cases uhere decategorised ASMS have been |

absorbed in. the medical,'ﬁersonnel or other branches.

The respondents have contended thaf it is not practicable
te follow the sccalled assurance given vide letter dated
3141.1967 (page 15 of the papsr book)s Further the order
ghich has'been'challenged relatés to tﬁg posting of Shri A(
'Kumar Sharma and since he has not been impleaded in the
case, the application is stated thsuffer from the defect

of non-joinder of the partiss preparly,

Se Advocata, Shri BQS. Malnee, who appeared for the
Aappllcants drev our attentimn ta the averment made in the
application that six vacancies which arose during the
perlod nf 31.1.1987 to 30.11 1988 in the operat;ng branch,
consequent to retirement of some officials have all been
filled up by appointlng medically decategorised ASps. Tha
learned counsel for the applicant Furthcr 3ubmitted that
filling up the vacancies at senior level in Group 'C'

category produced a chain reaction, resultlng in denisl
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6f‘promotion not to one but to many others who are in the

Qﬁ promotion channel, He further submitted that the ASMs handle
both operating and commércial work at the raiiuay stations
and eventhough five vacancies had arisen in the commercial
brabch and 16 in personnqi branch during 1987=59, yst not
a singls decategorised\operating staff was'pusted in
these branches. The short point therefore made by the
iearned sounsel is that absorption of the decestegorised
staff should be evenly dispersed amopg various cadres
sp that there is no sericus adverse impabt on. ths promotiénal

prospects of the staff working im any cadre,

4, Advocate, Shri P.S. Mahendru, appeared for-the
fospondentS, éubmitted that the decategorised staff are
abserbéd in altermnative jobs in accofdance with the well
sstablished procedure, While normally the decategorissd
staff are posted in the branch to which théy bslong, if
hn vacaney is aveilable in that branch, sndeavours are madg

to find an appropriate position for them in other branches

L S|

where vacanciss ars available,

Se As directsd by us,the learned counsel for the
Axa&xxulxﬁn&ns&&xxagsz3 respondents 9ubmittad the r elevant|
rulss ragglating apsorptian of medically dscetegorised
staff as contained in the Indian Railway Esfablishment
Manual, on 25,8,1989, Rule 152 R=1 layss=-
”A railway servant who Faiis in vision tesst or
stherwise becomes physically incapable of psrforming
the dutiss of the post wvhich he occupies but nat
incapable of perfarning other duties, should not be
discharged forthwith but should be granted leave
_under Rule=2237=f ReIjW.
Thus it‘is incumbent on the respondent, railway to absorb

permanent staff in alternative jobe where an smployse is
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| foubd té be capable of psrforming other duties. Alternati#e

emplayment has to be found as expodiously as possible and
mist be of suitable natur- and on reascnable emoluments,
having regard to the emoluments previously draun by ?ho

railway sordantslk2601 IREM). paragraph 2605 of IREM

preﬁideé that "medically dacatugariséd staff may as far as|

possible be absorbed in such alternative posts which shoulc

broadly be in allied categories ‘and whers their background

and axperience in earlier pest cnuld be utilised.® Paragr+ph'

: 2606 further details the procedure to be followed for findi
altarnative omployment. It has inter:alia been envisaged 1

a committee cénsisting of three officers shall determine th

categories in which a disabled railwvay servant is suitable

for abserption. Once the category/post has been determinec

it is the duty of the officsr under whom the railuay servar

was working, to 1dentify for him suitable alternative

employment. The procedure prescribed in paragraph=-2601=261
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is vefy elsborate and need not ba gone inte for our purpes

It uill be sufficient.to note that the Screening Committee

of three officers including ons from Perscnnel and one fro

the department which the employee belongs to is ordiparily

to be set up to review the case of the decategorisad emplo

and to find the alternative job, Further the Committes has

to locate the alternativa'job *"in allied categories where
thcii bgckground and expsriencs in earlier post could bi
utilised," |

' The procsdure not only safeguards thes interest of the
decategorisad staff, it alse takes care of the staff who

are already working in that particular branch having a

specific channel of préﬁotion. In this connection Nota-z

below Rule 2604 (IREM) makes the following pravisionss=

?;n the matter of aebsorption of a mecically incepacitatsd

s@aff in alternative posts, Railway administrations,

should take care to ensure that the interests of staff
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in service are not adversaly affected as far as
possible, The alternative appointment should be

\
|

offarad only in posts which the staff can adequatelr
| |
|

fill.™

6. The learned counsel for the applicants had sﬁrossad that
since ths duties of the ASMs include both commsrcial -and
opsrating worky degategorised sms/ASMs should proportionately
be absorbed in the cammercial bpanche. The nature of the
duties of the ASMs/SMs depends on the station of their
posting. All asms/sme do not necessarily handle commercia
uork. e therefors do not intend to go into the details o

/

thls questzon.

Ue are alsec not impressed by ths raspondents' latte
dated 31101967 (paga 15 of the paper beok) purporting to
give assurance regarding abserption of docategorisod staff
on proportionate basis. All that this letter says is that
mafforts have been made to absorb traffic staff in T & C
branchas} mechanical staff in Mechanical branches and so on.

yet in future cases it"ﬁOUld bs kept in view that sach cadre

gets the same proportiomate number of medically unfitted
staff (percentagewise)." first the letter does not give,
any categorical a8surance, All‘it says is that ",.,..kept
in viau.;“{ Sacondly thers is no such provision of |
proportionate absorption in the statutory rules, Such

lettars/executiVB in such claims cannot over-ride the

statutory provisions,

in the circumstances of the case, we do not find any
merit in the application and would not like to give any
direction to the respondents except refefring them ta the
rules contained in Chapter XXVI of the Indian Railuway |
Establishment Manual for absorption of medically incapacitated

in alternative employment to ensure that decategorz;éd
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staff is abserbed in accordance therewith. The OA is
,' disposed of at the admission stage itself without any

orders as to the costse - . . . o _ ‘ ‘

The'interiﬁ'order passed on 18.5.1990 and continued

thereafter is hereby vacated,,
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