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f

The applicant, Shri Chotey Lai uas udrking as Vice-

Principal, Govarnment School, J.3. Camp, Naraina, Delhi

since August, 1988.By the order dt. 21.3.1990, the applicant

uas transferred in the same capacity to Governm»nt school,

Ujua, a suberb of Delhi. The applicant has assailed the

order of transfer and prayed that this ordar bs quashed.

2, The raspondants contested this application and stated

that the impugned order has been passed in the oublic interest

and in tha exigency of the service, the applicant being on

post carrying transfer lia

of Delhi.

I

Jility to any place uithin the state
t
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3* I hava heard the 1 sarnad counsal for th«

applicant* None a ppsar s from the side of the raspondentia.

Uhlle filing this application, the applicant uas granted bn

ad-intarim relief by the order dt, 30,3,1990 that the
I

statua-quo be maintained, ffut the Division Bench vacatec

this status-quo srder on 12.4,1990, though reasons of

vacating are not mentioned in that order. Houewer, the

!
learned counsal has mentioned cartain facts in the rejoinder

]
1

that this order of status-quo uas vacated because the th^n

counsal appearing for the respondents stated before the

Bench that an enquiry in the uhole of the matter against

the lady teacher, Kaushalya is going to be commenced. U

is mentioned in the rej oinder, cannot be taken as a

substitute in the order itself. The rejoinder is meant

to meet the points raised in the counter and not to

elucidate or in any way a-xplain: - an order passed by the

Bench,

lat

arily

4, Since the applicant had already joined at Ujua, the

application being only for quashing the transfer order

becomes infructuous. Houewer, it survivss to the extent

to consider his case whether the order of transfer has tean

made in the exigency of the service or is motivated because

IL.
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of certain accusations tnade against the applicant in

complaint as alleged. The contention of the learned couijissl

is that uhen an order of transfer is effects on the

basis of a complaint, then it tAntamounts to a punitive

order and in this connection he has placad reliance on a

decision of Punjab and Haryana High Court in tha case of

Bhullar \/3. State: of Punjab, reported in 1991 (l) £iLR
hold

p-373. Be that it mayi be, the Full Bench has in tho casi

of Kamlesh Triv/edi, reported in Bihari Brothers, Full Bunch
1

i that
3udgeroents, CAT, 1939 Edaition, p-80j{ an order simplicitbr

aidhas baan passsd on therbasis of a complaint cannot be s

to be punitive order u nless and until it is show that the

order has been passsd with pre-piotions amounting to

malafide act on the part of the person issuing such an

order. Uhat is, therefore, to be seen is whether therj!

uas a malice, in fact or in law while passing the

present impugned order dt. 21,3.1990. It is undisputed

^fact that lady, Kaushalya when reported at the institution

in February, 139Q pla^ced before the applicant her transfer
order from 3.3. Carap school, Naraina to Ujwa and the

applicant, as has been av/erred in the application, destlred

her to wait till tha clerical staff comes and joins. It.

is said that the lady teacher whose husband was also
i

waiting outside rasotfted to certain use of unpalatable words
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haye been sat. into motion by the tsachers, by the

parents of ths wards and even some report appears to

hawe baen lodged at Tilak Nagar Police Statioow On the

other hand, it appears that there yere counter complaints

on behalf of the lady teacher against the Principal. Ijj
/

such a situation whan the applicant is not proceeded with
i

against an enquiry, than the action of the r sapondents iii

transferring the applicant cannot be said to be an outcome

of malafide action. In another manner, since the applicant

has a transfer liability to any place in Dalhi, he cannot

i

challenge the same while he has not impleaded any of the

persons by name against whom tse wants to allege that the'

order has been passed in a malafide manner.
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T he no^ of ©nplaints are said t0|

5. However, the apprehension which is harboured by the

learned counsel for the applicant is that this order of

transfer should not attach any stigma on the asr-'vice

career of the applicant. It is clearly and catsgoricalJ.y

laid down that the transfer has not bean punitive and utien

it is not punitive, then this transfer will not in any uay

come in the yay of any adverse inference against th©

working of the applicant at that place. However, it uiil
I I

not be read on either way in favour of the applicant or

against him uhiia an enquiry is bsing conducted by the

. 5. _
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respondents

5, In uiauj of the above discussion, the present

applied an is disposed of uith the abov/8 obsarvation having
' " I

also become infructuous leaving the parties to bear their

own costs.

(3.P. sharwa)
i^iEnaER (3)
24.07.1992


