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ORDER {ORAL)
J.P.SHARMA

The applicant applied in pursuancas to

an employment notice no.1/78-79 issuad by the
Railuay Servioce Commission giving a choice for
both the posts of PYI and 10U, The applicant
along with others qualified for the posts but
he was empanzlled for the post'of PYI, It
appgars that there was no regquisition made
inadvertently by the departmesnt for some

existing posts of IQUW with th

that the persons who could have been appointed
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were not given appointment, and instead, they uwers
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a;ked whzther they are uillin@ to join a louer
post of S0M in the grade of 380-560. The
applicant along with others gave his option and
he joined that post wef 17-3-1980, Subsequently,
it was found that there are Vacaﬁgias and the
panel can be sxhausted by appointing persons to
the post of I0W by uhich tims the applizant had
already joined the post'of 30M. Sincz the
applicant bhad joined that post, he was never
informed th;t appointments are also bszing méde
for the higher post of I0W, The applicant learnt
'subsequentl; that sapﬁ after the‘appointﬁent of
the applicant to the post of SOM, the persons uwho
Werse }ouer in ranking~in the aforesaia pangl of
the said employmeht notice no.i1/78=79, have bsen
considered and given appointment to the post of
IJW. When the matter came to ths knanBAQe af
the applicant, he made representaticns to the /
respondent: shﬁmingithé, discrimination msted out

AN .
to him inasmuch the persons who were junior in the

panel and much below him have been given appointment

to the higher post of I0W ignoring the claim of

‘the applicant. The respondent Railuay Board has

considered ths case of the applicant sympathetically

and the applicant along with others has been given

appointment to the post of I0W in the grade of




425=730 (prefreuised). The applicant joined that
post on 21-11=1985. Housver, the applicant also

felt that his senibrity be also corrected as it

was no fault of his that the post of I13W was not
given to him. Howsver, his repraséntation has

besn rejacied by the le£ter dated 13-4=1983 (Annexurs
A-I)., He filed this application in March 1990/

" praying for the grant of the relief that the
applicant should be treated as having juingd the
post of I0W in the grade of ﬁZS-?DO with effect

«
from the date any junior from the aforesald panel

" has been offered that post. He should alsa be given
seniority below Shri Om Prakash at S.No.20 and»
sbove Shri Manmohan Singh at S.M0.21 in the grads
of fs.1600-2660, He also clagims that he should alsac
be promoted to the post of IJW grade %.1600-2660

from the date his any junior has bsen promoted. He
also claimé for difference in the pay which normally

he would have got by joining the/past of 134 though

he joined the louwer post of SOM.

2. A notice was issued to the respondent

who contested the application and opposed the grant

of the reliefs on a number of grounds. The

respendent has . taken the ground of limitation

stating that the application is not maintainable
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¢ as the relief claimed by the applicant is of

much earlier period.' The point of the territorial

jurisdiction of the Tribunal haé also beszn raiseg° |
It is said'that the applicant cannot be given
benefit of saniority ignoring the claim of

othars who had already joined on the post of 10U
particularly in vieu'of the fact that the applicant

has acocepted the offer dated 1-10-1984 and joined

|

in pursuance of the said.offer in Moradabad division
cn the post &f SOM,

3 The applicant has alga filed the
rejoinder reiterating the facts alleged in the
original application.,.

’ 4y . We heard Shri J.K. Bali for the applicant
at.considarablé length and also heard on the last
sitting of the Bench. Normally, the seniority is
counted by the length of service a person has put
in in a particular grade or cadre. Since the
applicant was not a member of the grade of IO,
he cannot claim‘anteadated seniority before his
berth in the service. The learned counsel for
thg applicant referred to para 228 of the Indian

Railway Establishment Manual Volume-I whersin
it is stated that if the promotion has bean giyen

weongly affecting the claim of the original person,
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the seniority can be corrected subseguently.

However, this is not a case of promotion., Itis

a normal case of frassh appointment in the case of

the applicant. In any case, the greatest hurdle

which has to be crossed by the applicant for pressing
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his claim sucosssfully is to countef the nonjoinder
of necessary parties who are likely to be affected
in the event of the success of this application.
During the course of the.argumentsg it has come to
the notice that there are 22 persons who have-bgateh

the applicant in seniority and were offered

appointments ignoring thée claim of the applicant

/

thaugh he uas‘séniqr in the panel of the said selection

of employment notice 1/78+79. The learned counsel
for the applicani, howaver, referred to the authority
of A. JANARDHAN . UNION OF INDIA AIR.1985 SC p.

and CENERAL\NA@AGER, SUUTH-NORTHERN-RAILURY Ve AVL.R,
SIDHARTHI 1374{1) SLR p.597. The lsarnsd counssl

has emphasisad that seniority has to be‘dacided'on

cbrtain principlss. So, in such a sasa, those who

are likely to be affected by adoption of the principls

nead not be necessary parties. However, in the

case of ALJANAROHAN - (supra) one of the représentatives

. f party , ,
of the direct recriit was a [ to that petition and

that observation has been made in the body of the

judgment by the Hon'ble Supreme Court. In fact, in

|
|
|
|




this case what is alleged to be ths principle -
by- the learned counsel is only a non=action on

the part of the respondent in not offering

'appaintment to the applicant on the basis of

seniority depicted in the panel of the said
selection. It is the salient principle of juris
prodance that none should be conidemned unhesard.
The applicant and those who are not before us
were appointed to the post of 10U grade III and
the applicant himself has sought promation to

the next promotional grade also of I0W grade II

in the grade of 1600-2660, UWe, therasfcre, are not

pursued by the argument of the laarned'counsel
that thoss who ares likely to be affected are not
neéessary parties. The applicatiﬂn is bad for

13 -~ I3 !
nonjoindzar of ths ne2cassary parties.

S, Houwsver, we have alsoc conslidered the cass
on merits., Firstly, the applizant was not an
examinee for the post of IOU:‘ He only offerad
himself for the post of PUI., Secondly, in the

strangth of the posts advertised of IO0W, the

applicant was not likely to be appointed unless g

mistaks committed by not notifying the vacancies
by the various divisions had hof taken place.
When the vacancies were subssquently determined
and came into light, the applicant had already

willingly accepted a lower post of S3M yhile
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others, this is not evident, who uere appointed

to tha post of I0W wsre offered this post or not.

In any cass, the applicant had been a meﬁber of

ths service of SOM and if he is granted seniority

in the grade of I0W, his seniority has to bs measurad
in tuwo services - one of thz lower and other of

the higher grada'uhich shall not only be unjust

but ineguitable,

6. However, we find that the applicant has not
bsen vigilant in processing his claim for a judicial_.
ravieu., He . was satisfisd in making representations
to thsz :aspondent and to some extent oot tﬁe relief
regarding the posting to the post of 104, He had
earlier filed an OA=-1109/88 in the Allzhabad Bench
whereby he.also claimedthe restoration of his
seniofity and that application uwas disposed of with
thz direction that ?he ahplicant should make a
representatio? and that representation madé by

the applicant earlier be also disposed of within

tus months. This application was filed sometimes
in the year 1988, The impugned order was passed

on 13.4.1389 by which the representation made by

the applicant was not considered favourasbly. Though
point of limitation may not be fatal in this case,’
yet ws do find that the applicant has waited fof

long for redress of his grievance during which
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period the promoticon ta tha higher gradz has
.already taken place. In any case, since the
applicant was naver a member of the service of I0u,
we don't uant tc-interfere tosunsettle the settled

7/

affairs of the service after such a long period.

Te The learned c ounsel for the applicant also
orally requeéted that he may be permitted to implead
the affected parties im this case and to file the
petiticn thereafter. ue dor't find that this is

a fit case to allow oral request.

8. The applicaticon is, therefore, devoid af

merit znd dismissed. WNo costs.
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