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CENTRAL AOniNISTRATIUE TRIBUNAL
PRINCIPAL BENCH

Q.A. No.563/90.

New Delhi, this the 7th day of 3uly^ 94.

SHRI 3.P. SHARl^iA, (MEMBER (3).
SHRI S.R. ADIGE, MEMBER (A) .

Anil Kumar Shartria,
s/o Shri Sardar Singh,
R/o T23/C, Railway Colony,
Hariduar, U.P. working as
Inspector of Uorks, Hariduar,
under IQU, Northarn Railway,
HARIDUAR .

By aduocatB fir. 3«K» Bali^

Versus

Union of India> through
General f'lanaQer,
^3orth0rn Railway,
Baroda House, New Delhi,

By advocate l^lr. 0»P. Kshatriya.

•QBHEil (ORAL)

3,P,SHARflA ;

. .Applicant

...Respondent

The applicant applisd in pursuance to

an employmsnt notice no.1/73-79 issuad by the

Railway Service Commission giving a choice for

both the posts of PUI and lOU^ The applicant

along uith others qualified for the posts but

he was ernpansllsd for tha post of PUI, It

appears that there was no requisition made

inadvertently by the department for some

sxisting posts of lOU uith the consequenca

that the persons who could have been appointed

were not given appointment^, and instead^ they uere
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asked yhsther they are uilling to join a louer

post of SQM in the grade of 3a0="550. The

applicant along with others gave his option and

he joined that post uef 17-3-1980, Subsequently,

it was found that there are v/acancias and the

panel can bs exhausted by appointing persons to

the post of IQU by uhich time the applicant had

already joined the post of SOH, Since the

applicant had joined that post, he uas never

informed that ajSpointments are also being made

for the higher post of IQU, The applicant learnt
\

subsequently that soon after the appointment of

the applicant to the post of SQH, the persons who

were louer in ranking in the aforesaid panel of
1

the said employment notice no«l/73~?9^ have been

considered and given appointoient to the post of

I3U. 'uJhen the matter came to the knowledge of

the applicant^ he made representations to the

respondent showing-the . discrimination meted out

\ .

to him inasmuch fche persons who were junior in the

panel and much belou him have been given appoint.nent

to the higher post of lOU ignoring the claim of

the applicant. The respondent Railway Board has

considered \th8 case of the applicant sympathetically

and the applicant along with others has been given

appointment to the post of IDU in the grade of
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^25-700 (pre-reuised). Ths applicant joined that

post on 21-11-1985. Hou3\/ar, the applicant also

felt that his seniority bs also corrected as it

uas no fault of his that the post of I3lJ was not

giuen to himo Howswer, his representation has

besn rejacted by the letter dated 13-4-1989 (Annexurs

A-I). He filed this application in March 1990^

praying for the grant of the relief that the

applicant should be treated as having joined the

post of lOU in the grade of 425-700 uith effect

from the date any junior from the aforesaid panel

has been offered that post. He should also be giv/an

seniority below Shri Qm Prakash at S»No.20 and

aboue Shri Tlanmohan Singh at S.aNo,21 in the grade

of fe,l600~2560. He also claims that he should also

be promoted to the post of lOU grade Ffeol500-2660

from the date his any junior has besn promoted. He

also claims for difference in the pay uhich normally

houghhe uould have got by joining the post of I3U t

he joined the louer post of SOM»

2. A notice was issued to the respondent

uho contested the application and opposed the grant

of the reliefs on a number of grounds. The

respondent- has- • taken the ground of limitation

stating that the application is not maintainable
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as the relief claimed by the applicant is of

much earlier period. The point of the territorial

jurisdiction of the Tribunal has also bean raissdo

It is said that the applicant cannot be giv/sn

benefit of seniority igno.ring the claim of

others uho had already joined on the post of' lOU

particularly in v/ieu of the fact that the applicant

has accepted the offer dated 1-10-1984 and joined
. - I

in 'pursuance of the said .offer in ?loradabad division

on the post of SOl^e

•7 The applicant has also filed the

rejoinder reiterating the facts alleged in the

original application.

4e Ue heard Shri 3.K, Bali for the applicant

at considerable length and also heard on the last

sitting of the Bench, Normally, the seniority is

counted by the length of service a person has put

in in a particular grade or cadre. Sines the

applicant uas not a member of the grade of lOU,

he Cannot claim ante-dated seniority before his

berth in the service. The learned counsel for

the applicant referred to para 228 of the Indian

Railway Establishment flanual 1/alume-I uhersin

it is ata.ted that if the promotion has bean gi„en
urongly affecting the claim of tha original person,

• •
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the seniority can be corrected subsequently".

Houever, this is not a case of promotion. It is

a normal case of frssh appointment in the case of

the applicant. In any case, the greatest hurdle

which has to be crossed by the applicant for pressing

his claim succassfully is to counter the nonjoinder

of necessary parties uho are likely to be affected

in the event of the success of this application.

During the course of the arguments, it has come to

the notice that there are 22 persons uho have beaten

ths applicant in seniority and uere offered

appointments ignoring the claim of the applicant
^ /

though he was senior in the panel of the said sel-QCtion

of employment notice 1/78^79, The learned counsel

for the applicant, however, referred to the authority

of A. JANARDHAiV v. UWION OF INDIA AIR 1985 SC p.

and GENERAL-f-lANAGER , SQUTH-NQRTHERW RAILUAY y, A.U.R.

SIOHARTHI 1974(1) S.LR p.597. The learned counsel !
i
I

has emphasised that seniority has to be dscidsd on 1

Gbrtain .prir^ciples, So, in such a easa, those uho
1
I

are likely to be affected by adoption of the principle i

need not be necessary parties, Houever, in ths j

case of A.OANARDHAN (supra) one of the representatives !
' party |

of the direct r'acruit uias a ^ to that petition and |

that observation has been made in the body of the
I

judgment by the Hon'ble Supreme Court, In fact, in ,
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this case what is alleged to be the principla

by- the laarnad counsel is only a non«=-action on

the part of the respondent in not offering

appointment ta the applicant on the basis of

ssniority depicted-in the panel of the said

selection. It is the salient principle of juris

prodance that none should bs coniJeroned unhsard.

The applicant and those uho are not before us

were appointed to the ^ost of lOU grade III and

the applicant himself has sought promotion to

the next promotional grade also of lOU grade II

in the grade of 1600-2660, Ue, therefore^ are not

pursued by the argument of the learned counsel

that ^hoss uho are likely to be affected are not

necessary parties. The application is bad for

nonjoindar of the nscsssary parties»

/

5e Housver, ujb haus also considered the case

on merits. Firstly» the applicant was not an

examinee for the post of lOU. He only offered

himself for ths post of PWI« Secondly^ in the

strength of the posts advertised of IQU, the

applicant was not likely to be appointed unless a

mistaks cornraittad by not notifying the, vacancies

by the various divisions had not taken place.

Uhen the vacancies uere subsequently determined

and came into light, tha applicant had already

willingly accepted a lower post of SOPi uhile

•K'
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others, this is not evident, uho uere appointed

to th.3 post of lOy uare offered this post or not.

In any css-s, the applicant had been a member of

the seruics of S GFI and if he is granted seniority

in th8 grade of IQW, his seniority has to be measured

in tuio serv.'ic9s - one of the louer and other of

the higher grada which shall not only be unjust

but inequitable,

6, HouevQr, ue find that the applicant has not

bsen vigilant in processing his claim for a judicial

rsv/ieu. He uas satisfied in making representations

to ths raspondent and to some extant got tha relief

regarding the posting to the post of lOU, He had

earlier filed an 0A-1109/8B in the Allahabad Bench

uhereby he also claimsdthe restoration of his

seniority and that application uas disposed of uith

tha direction that the applicant should make a

representation and that representation made by

the applicant earlier be also disposed of uithin

tuo months. This application uas filed sometimes

in ths year 1988, Ths impugned order uas passed

on 13.4.1989 by uhich the representation made by

the applicant uas not considered favourably. Though

point of limitation may not be fatal in this case,

yet U9 do find that the applicant has uaited for

long for redress of his grievance during uhich
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y • period the promotion to the higher grads has

-already taken place. In any case, since ths

applicant uas naver a member of the SBr\/ice of IQU,

we don't want to interfere tb.unssttle tha settled
/

affairs of the service after such a long period»

7, The learnedc ounsel for ths applicant also

orally requested thiat he may be permitted to implead

the affected parties in this case and to file the

petition thereafter» 'Je don't find that this is

a fit case to allou oral request.

8, Ths application is, therefore, devoid of

merit and dismissed. No costs.
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