CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: WEW DELHI

0.4, Mo- 54/1990
/L\ (b%utf/-.
aw De 1"'17 this the Da] of Sentes

Hon*bWe shri &.Y. ha.wdaaan, Yice Chairman ()
Hon'hle Shri R.K. phooja, Member (&)

Shri Beg Raj Singh,

Son of Shri Nathu $ingh,

Ew-Fitter "hY TN 412,

C/o Qr. MNo. 701/30S,

Ordnance Factory,

Muradnagar. ‘ ces gpplicant

(By Advocate: Shri ¥.P. Sharma)

\:J:S /

1. inion of India, through
The Secretary,
Ministry of Defence,
Govt. of India,
New Delhi.

2. The Director General,

Ordnance Factory,

10-4 Auckland | Road,

Calcutta-700 001.
3, - The General Manager,

Ordnance Factory,

Muradnagar (Ghaziabad) U.P. . ... Respondents
(By Advocates Shri VSR Krishna)

, 0RDER
Hon'ble Shri a.V. Haridasan, Vice Chairman (1)

The applicant Shri Bag Raj Singh who was
working as Fitter R in the Ordnanc Fac{ory5
Wuradnagar was dismissed. from service by order dated
9.1.1988 of the third respondents, General Maﬁagerg

sult  of. a

(')3

Drdnance Factory, Muradinagar  as a I
disciplinary . proc %— dings held under Rule 14 of the CCS
(CCAY Rules dnitiated by the issuance o% a Memo of
Charge déted 5. 4.1987. The substance of the imputation

which formed tHc basis of the charge was tnat at 5.10
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aM on 9.2.1987 the applicant while Weavﬁﬁg after//ﬂ
night shift was found aftemptﬁng to commit theft 51
gun metal piece weighting 2.5 KG. Though the applicant
in the explanation submitted to the ﬁemo of Charge
stated that he had only picksd up the gun metal piece

found Tying on the path with the intention of handing

it over to the security staff at the gate of thé

factory, the same was not found acceptable and an

enquiry under RQTe 14 of the CCS (CCA) Rules was held.

held the applicant guilty. The

!
j

The Enquiry Officer
finding was accepted by the disciplinary authority, the
consequence disciplinary

~

second respondent and as a

authority namely the second respondent by the impugned

|
: order dated 9.1.1988 (Annexure A-1) imposed on the-

) applicant a penalty of dismissal from service. The

. appeal filed by the applicant was rejected by the
: second respondent by the order dated 4.4.1989. Thougﬁ
the applicant filed a review application, the same
remained not respondent to. Under this circumstance
7 aggrieved by the pénaTty of dismissed from service
« ) imposed on him,  the  applicant has  filed  this
application under Section 19 of the Administrative
with a prayer to quash the Memo of Charge

(Annexure A-8) dated 2.4.1987 the order of the third

!

] .

I‘ ' Tribunal Act

!

!

I' : respondent dismissing him from service dated 9.1.1988
(Arnnexure A-1) and the appellate authority dated
4.4.1989 (Annexure A-4) as  illegal, wvoid, without
jurisdiction and unsustainable with all consequential
benefits. It has peen alleged in the application that
the General Hanager was not competent to dismiss the
application from service as the D.G of Ordnance Factory

is the highest authority in ‘respect of the staff
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AM on 9.2.1987 ghe applicant whilev1eavﬁng after the
night shift was found attempting to commit theft of a
gun metal piece weighting 2.5 KG. Though the applicant
in the explanation submitted to the ﬁemo of Charge
stated that he had_0n1y picked up the gun meta1 piece
found Tying on the path with the intention of handing
it over to the security staff at the gate of the
factory, the same was not found acceptable and an
enguiry undet Rﬁ1e 14 of the CCS (CCA),Ru]es was held.
The Enquiry IOfFﬁcer hald the applicant guilty. The
finding was aécepted by the disciplinary authority, the
second respondent and as a consequence disciplinary
authority namely the second respondent byvthe impugnead
order dated .9.1.1988 (Annexure A-1) imposed on the
applicant a penalty of dismissal from service. The
aﬁpea1'filed by the applicant was rejectgd by the

econd respondent by the order dated 4,4,1989. Though

¥

the app]ﬁcaht filed a review application, the same
~emained not respondent to. Under this circumstance
aggrﬁéved by the péna]ty of dismissed from service
imposed on him, the  applicant has  filed  this
application under Section 19 of the Administrative
Tribunal Act with a prayer to quash the Hemo of Charge
(Annexure #-8) dated 2.4.1987 the order of the third
respondent dismissing him from service dated 9.1.1988
{Annexure &-1) and the appellate authority dated
4,4,1989 (Annexure A—ﬁ) as  illesal, wvoid, without
jurisdiction and unsustainable with all consequential
benefits. It has peen a11eged.in the application that
the General Manager was aot competent to dismiss the
application from servfce as the D.G of Ordnance Factor?

is the highest authority in .respect of the staff
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vielation of thé provisions contained in Rule 14 of

~G
including the applicant, that the enquiry was held in

A4 by
by

1&

CCS (CCA) Rules in  as wmuch as copiss of the relevant

documents were not supplied to him, as he was not given

the assistance oF» a assisting Government servant and
that the enquiry officer had compelled the applicant to
he examined himself before the evidence in support of
the charge was taken, that the principles of natural
justice have been viclated since a copy of the enguiry
report was-not supplied to the applicant before the
disciplinary authorﬁty'_to&k a decision in the nmatter
against him, and that the order of the disciplinary
authority and that of the appeW]gte authority are non
speaking., It has also Been alleged that since the
Hon'ble Supreme Court has laid down in Union of India
and Ors. Vs. K.5. Subramanium AIR 1989 SC 662 that
the civilian employess in the defence service do not

enjoy the protection of #rticle 311 of the Constitutien

- of India and as the Calcutts Bench of the Tribunal in

Inderjit Dutta Vs. Union of India 1992 (i) ATJ 44 and
the Principal Bench in 37t Singh Vs. Union of India

in 0.4, No. 1530/1990 held that the CC

o3
—~~

ccay  rulas
1965 do not  apply to the Civﬁ1ian enployeas in Defencs
Service drawing their pay from the Defence FEstimate,
the chargeshset as also the Depa?tmenta1 Proceedings
vitiated and the penalty are without any legal

cansequences.

§

2. The respondents in their reply have refuted

-

the allegations that the enquiry wasz held in viclation
of the provisions contained in the CCS({CCA) Rules and

Principles of natural Jjustice. They have Further
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contendad that the CCS(CCA) do apply to the case of the
applicant and that the penalty of dismissal from
service was aﬁarded to the applicant being the proper
and adequate penalty as the guilt of the applicant of

/

accepted theft of government property was established

by cogent evidence in an enguiry held in conformity

with the CCS(CCA) Rules as also the principles of
natural justice. The order of the  disciplinary
authérﬁty as also that of the appellate authority
to the respondents are perfectly valid with
jurisdiction and arg reasoned order. Thé respondents
have prayved that the application which is  devoid of

merit can be dismissed.

3. The applicant has filed the rejoinder Ain
which he has rejterated his contention that  the

impugned orders  are without  Jjurisdiction as - the

@

CCs(CCA) is appﬁﬁcab]e to him.

t

. We have perused the pleadings and documents
as zlso the file relating to  the disciplinary

proceedings made available for our perusal by the

L

learned counsel of the respondents. It iz interestin
to note that the applicant is b¢lowing hot and cold
about the manner in which the enquiry was held. In the
first place the éppTﬁcant assailed the enquiry on the
ground that it was held in viéTatiom of the provisions
contained in Rule 14 of the CCS{CCA) rules and then at
the same time he claims that the CCS(CCA) Rules do not
apply to him  and therefore the enguiry held under the
provisions of CCS(CCAY Rules iz without any legal

consequences. It has been held by the Hon'hle Supreme

AT
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Court in Union of India Vs. K.5. Subramanium &IR 1989
SC 622 that the civilian emplovee drawing pay from the
Defence Estimate do not enjoy the protection under
Article 311 of the Constitution and therefore the
provisions of LCS (CC4) Rules do not apply to them.
The same view has been taken in the ruling of the
Supreme Court in DG Ordnance Factory Vs, Malhotra
y
reported in 1995 Vol. II SLJ 183 but the Supreme Court
has not held that if an enguiry has been held against
an employee following the procedure laid dowﬁ in
CCsECca) rules and in full conformity with  the
Principles of natural justice, the order passed therein
will be inconsequential or void' in the case of a
defeqce civilian employee for the fact that  the
protection under drticle 311 (2)of the Constitution or
the service rules framed under Article 309 of the
Constitution are nof applicable to them. Either in
Inderjit Singh Dutta’s case, the Calcutta Bench of the
Tribunal é%g, the Principal Bench in 837t Singh Vs,
Union of India 0A No. 1530/1990 seems to have examined
whether the enquiry in those cases  though -initiated
under the provisions of Rule 14 of the CCS(CCA) were
Peld in conformity with the orinciples of natural
justice and whether. the order passed could be sustained
through the provisions of CCS (CCAY Rules were not
applicable to Defence Civilian employees.  Therefore,

neithar the Calcutta Bench of the Tribunal in Inderjit

Singh Dutta's case nor the Principal Bench in  Ajit

3

o

e considered as an authority on  the

Singh's case can

p

point as to whether such an order would be valid or

not. If the CCSLCCAY Rules are not applicable then

2

what _rules would apply in the case of the Applicant?

/'1_//’ ’
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It seems that there is no answer to this question, At
any rate the Tearned counsel of the app1icaht was  not
in a position toA say which rule would apply. If the
CCS(CCA)Y Rules do not apply and if thare is no specific
rule which would apply then can if be said that e the
ces=at Defence Civilian employee drawing .their DAYy

from the Defence Fstimate cannot be subjected to any

disciplinary action? Can be it sa1d that they can

claim total ﬁmmun%ty from penalty of dismissal, removal
or reduction or any other penalty for that matter? We
do not think so. In the absence of any specific’ rule
in regard to the disciplinary proceedings then we are
of the considered wiew that the principles of natural
)]

Justice equity and fair play would be the guiding
principles in holding such proceedings., Therafore,
even though the provisions of the CCS (CCA) rules Lare
applicable to the applicant, if before the inposition
of the penalty on the applicant he has been informéd of
the charges agéihst him and has been given a reasonable
opportunity to defend himself then the fact that the
proceedings were held in accordance with the provﬁsﬁons
contained in the CCS (CCA)Y Rules alorez will not vitiate
the proceedings and render the order in consequential.

5. In Directdr beneral of Ordnance Services &
Ors.¥s. P.N.  Malhotra reported in 1995(2) &11 - India

Law Journal P. 183, the respondent a civilian

w

&

Servi

G
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employes in  defence service was dismissed from service
after enquiry held in accordance with Rule 14 of the
CCE (CCA)Y Rules. He challenged the decision on  the

ground that the disciplinary procesdings held under
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Rule 14 of the CCS (CCA) Rules were incor
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it was held in the case of Union of India and Anr. Vs

Do

Ko S. Subramanium wherein it was held that the
protection under Article 311 of the Constitution are
not available to the Defence Cﬁvi1jan enployees drawing
thetr salary from the Defence Fstimate. The TribqnaT
following a decision of the Calcutta Bench of the
Central Administrative Tribunal i allowed the
application. The matter .was taken up hefore the
Hon'ble Supreme Court by the Respondent in the Original
fpplication. The Hon'ble Supreme Court whi?é allowing

the appeal and setting aside the order of the Tribunal

333

observed in paragraph 6 of the judgement as follows:

"We are also unable to sees how the
decision _in K.5. Subramanian (1989
Supp. (13 5CC 33D could have  been
understoo& by thes Trﬁbuna] as enabling it
to declare that the dismissal of the
respondent is void and to further declare
that he should he deémed to have besn
continuing in Service. The said decision
in fact militates against the
respondents, since according to it, the
respondent  does not enjoy the protection
of Article 311(2) of the 1965 Rules. It
s relevant to notice that in the Jast
part of the judgement, this Court states:
"In  the result, the appellant (Union of
Indial succeed on the question of law,

but the respondent retains the decree in

p_—
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his favour purely  on  compassionate
arounds™. The compassionate grounds are

stated in the preceding paragraph™.

In paragraph 8 of the judgment, the Court further

"The Tlearned counsel for the appellants

submits that the respondents cannet be

b

said to have suffered any prejudice by

P

following the procedure prescribed by
1965 Rules.  He submits that the ;aid
Rules ére'nothing but a codification of
the orinciples of  natural justice.
Indeed, it is submitted, they are more
specific, more elaborate and . nore
béneficial to the emplovee than the broad

principles of natural justic It we

ferd

assume for the sake of argument that the
respondent was entitled to insist upon an
enﬁuﬁry befare he could be dismissed, we
must ag}ee with the submission of the
Tearned counsel for the appellants”.

v

Referring eaw to the decision of the Hon'hle

Supreme Court in Union of India Vs. Inderjit
Dutta especially to what is guoted in para 5

1

(Supra) -their Lordships observed:

"We must also say that this Court cannot
he said to have approved the view taken
by the Tribunal in that case (which s

e



the same

[¢3]

> as in this case). In view of
the peculiar cire
lair circumstances of that case,

e 2 A4
tnis  Court held, "we are not inclined +o

interfaps i1 . .
nterfere "with the impugned judgement of

the Tribunal™, The esarlier sehtence  in
the Jjudgement to the effect tﬁat "we see
no ground to interfere with the reasoning
and  the conclusion reached by  the
Tribunal™  must be read  alongwith the
subsequent opinion aforded and  in  the

Tight of all the cbservations nade™,

6. In wview of the Tegal position as discussead
above, we find that the contention that the order by
the disciplinary authority against the applicant is
null, void and inconsequential in wiew of  the
provgsions of the CCS (CCA) Rules are inapplicable to
the Defence civi1fan employees drawing their pay f;om
‘the Defence Estimate is without merit. 5. Now coming
to the case of the applicant that the enguiry has bsen
held in violation of the principles of natural justice
and in total disregard of the provisions contained in
CCS{CCA) Rules. On a careful  examination of the
proceedings  of the enquiry which has been made
évaﬁ1able for our pe%usa? by the Tearned counsel of the
respondents  we are convinced that there is no mérﬁt in
this contention . The case of the applicant that he
was not given the privilege of being assisted by an
Assisting Government servant . during the disciplinary

proceedings, that he was compelled to . be examined

i

L

A

efore the evidence in support of the charge was taken.
and that he was not allowed to examine the documents

AR
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relied upon in  support of the charge are found to be
baseless and false. The applicant was examined as a

withess after the witness in support of the charge were

examined and on his offering himself as
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Throughout the enquiry the applicant was assisted by
Shri Rajﬁnder Singh, a defence helper of his choice.
The applicant and his defence helper weée allowed to
gxamine the 0rﬁgjna1 of the documents relied upon and
they said that it_wag not necessary for them to examing
the ariginals. Therefore; & scrutiny of the
proceedings shows that the enquiry offﬁﬁer has held the

snquiry affording the applicant fair and reasonable

apportunity  to defend himself and that the case of th

p
@

applicant to the contrary is a traversity truth.

7. The learned counsel for the applicant argued
that the finding of guilt arrived at cannot be wupheld
because no independent withess was examinead ﬁn.support
of the charge. Once it is established that the enquiry-
has been held in conformity with the principles of
hatural justice? it iz not open for the Court or the
Tribunal to dwell upon the sufficiency of evidence in
reaching the conclusion if it is seen that there is
some evidence on  the basis of which the disciplinary
authority has reached a conclusion. In this case the

A0 &M, on

chargs against the applicant was that at ©
4.2.1087 when he was leaving the factory the factory he
T gun

was Found attempting to commit theft of a pisce o
metal weighing 2.5 K6. That the applicant was found in
possession of 2.5 kg of gun metal and this metal piece

kept in a ba

(18]

was seized from him by the security staff
is an admitted case of the applicant. His case is that

[ S
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he found the metal piece Tying on the way and he  had
only taken it to  be handed over at £he gate to the
seCuUrity staff. Finding that the case of the applicant
putforth in the  explanation submitted to  the
chargesheet and in his testimony while examined at the
reqular enauiry Wwas  in  consistent  and  that twe
witnesses examined in sUpport of'tﬁe charge had given
convincing evidence to the fact that on searching  the
applicant. the metal piece was skized from him, the
dﬁscipTﬁnary authority came to the conclusion that the
applicant was guilty of the charge. We do not find any
reason to interfere in this Finding of fact by the
enquiry authority.,  The argument that no ‘%ndependemce
Witness was examined and therefore the finding iz not

ta

it

¥ nable has no force at all.

[
o

8. In  the -conspectus of the facts  and
circumstances, we do not Find -any merit in  this
application, and therefore we dismiss the 0.4 Teaving

the parties to bear their oun costs,

RSy -

(R.K. Ahoesd)

“Mittal*
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