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Shri Lal singﬁ esoe Petitioner,

Vs,

1. The General Manager,
- Northern Railuay,

Boaroda House, New Delhi, .. Respondents.,
2. The pivisional Railway Manager

Northern Railuway,

State Entry Road,

New Delhi,

HON'BLE MR, JUSTICE V.S, MALIMATH, CHAIRMAN,
HON'BLE MR, JUSTICE S.K. DHAON, VICE CHAIRMAN
HON'BLE MR, B,N, DHOUNDIYAL, MEMBER (A).

" For the petitioner ess Ms, Shyamla Pappu, Sr, Counsal

with Shri B.S. Maines, counsel,

For the respondents ,., - Shri 0.P, Kshtriya, counsel, .

JUDGEMENT.

(By:Justice V.S. Malimath, Chairman)

This case has come 5efore the Full Bench on éﬁo
r@ference mada by'ths Divi#ion'Bench ﬁonsisting of Shri
S.P, Mukerji and Shri J.P. Sharma, fhe petitiona¥,'éﬁri
{-1'gin§hhés stated iﬁ hié Application that he was working
as é €asual Labour, P.W. Khallasi under the Permanentlway
Inspector, Khurza from 2.3.1973 to 14.6.1973 and from

5.7.1973 to 14,10,1973, Thereaftar e worked as Casual

*/Labbur under the P.W.1.Nizamuddin Railway Station from



i\»

-,

2- R @

7.6.1981, till -20,12.1982. Agein he worked frem 21,12,1582
to 'November, 1986.’ When an,occééioﬁ érpsa to fill;up

the post of Shunfing Porter on a reéular basis, his case
was duly.considergd. The previéﬁs record of hié service

was taken into consideration and'ha vas auly,sélected and
appointed as Shqntinglbortp;, and uas-posted-under éha '
Stétion Superinﬁendent, Nizamuddin with effect from 21.11.5986.
A disciplinary enquiry was initiated-égainat him onlthe
charge fhat he secured regular appointmeny as Shunting
Porter by producing‘a false and Fabricétéd caéqal 1ébour_
service .card ghouing that he had worked as a casual labour

from . 2,3,1973 te 14.6.1973 and from 5.7.1973 to 14.10,1973,

2, 'The petitioner having denied the charge: levelled

against him; @ regular enquiry was held by appointing an

Enquiry Officer fer that purpeose, The Enqﬁiry Uz:ichr
submitted his report%hhlding the'chargo dgly p;oy@ed,
Accaﬁting the said reporf,Atho Disciplinary Authority
passed an ordsr (Annéxure A-1) dated 7.7.1989 di§mis;ing
him from seryico. The pestitioner chall;nged the said

order in appeal before the peputy dperating S.uperird.‘;ende‘nt
who by his order dated 18,8,1989 (Annexura A-2) dismissod
the appeal, The petitiener has challangéd in tﬁis |
Rpplicaticn the ofder of the Disciplinary Authority and

that of the Appellate Authbrity affirming'ths same,

3. - when the case was argued befera thq referring
Bench, one of the Priheipal contentiens urged cn behglf

of the petitioner was that ths conduct of the petitioner

(‘/ befere ‘his: Tregularappointment on 21.11.1986 could
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not be made the basis fcr holding a disciplinary enquiry
against him, The stand taken was that it is only the
condyct of the patitioner after'his-appointment; that

could be made tha subject matter of disciplinary précuedings
and not his conduct anterior to his appoigtmeht. The

stand taken by the.respondents'beforé the referring Bench
was that the petitioner having secured épp016£ed by
producing fabricated casual labour service card, the
authorities usre competent to conduct a'disciplinary snquiry
innthis:ﬁehalf and to auard apprepriate punishment. On

this questioqifthd tuo Menbers were holding different vieus,
they folt it necassar; toc refer the entiré case Fo the

Full Bench, But when the case was argued before us,

Smt, Shyamels Pappu, learned counsel aﬁpearing for the
peti£idner_submitted that as éhe has other good grounds te
cﬁallenge the impugned orderé, she would.not iike to advarce
arguments on the afcresaid question, 'Inigggtsggnd taken

by the-learned counsel for the petiéione?, we are not callqd
upon to examine the issue which was highlightéd by the
Ne&bers of the referring Bench, Ue shail, therefeore, confipa
our attention only tc the contentions thgt were pressed
inte smrvige in_sgpportxof tbe petitioner's cass befere ys

by gmt, Shyamala Pappu,

4, It was contended by gmt, Shyamala Pappu, learned

1 ' ©
counsel for the petitionar that the impugred orders are
lieble tc be qUaéhed_oh the ground thét the petitioner yas

W//denied reazsonable opportunity'of being heard in this case,
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As already stated, the chargs wuhich the petitiener was

required to meet is that the casual labour service card

produced by him is a false and bogus document, The

card certifies that ths petitioner worked as casual

' lebour from 2.3,1973 to 14.6.1973 and from 5,7,1973 to

14.1U.i973. The allegatién against the petitioner is that
he did not in. fact work dﬁring the said period and that,
therefore, the c;sual labbur service card is a bogus and
concocted documenﬁ; It is not'the allégation ner is thgr.
any chjrgc te the effect that.the siénéturo on the éasﬁél
labour service card is a forged one, Thg_patitienqr tried
to meet the charge levelled agaimst him by taking'ihe stand

that the casual labour service card produced by him

‘represents the true facts as he had actually worked as a

casual labowr during the perieds menticned in the said card,

Se:it was fep the petitioner uho tried to establish that

"he in fact worked as a casual labour during the periods |,

specified in the card, For establishing this part of the
case pleaded by him, he made an applicafion ta the
Enquiry Dfficer toc get the muster rell of the_concgrned
office fcr the releuan; period predue;d. The Enquiry
Officer passed an order as per Annexure R-S dated 7,6,1988
accepting the request of the petitionor. He dirscted a
lstter being sent te the concerned authority to preduce the
muster roll and’ adjourned the case for that purpose te
21.6,1988, \But the Officer to whom the requisition uaé sent, .

replied to the Enquiry Officer stating that he cannot

V/’prdduce tHe relsvant records:thpy;ﬁéing not in hig custaody,
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. He pointed out thst they can be had from ° another of fice,
particulars of which he furnished, The Enquiry Officer

instead of summoning the muster roll: from the officer who

had ‘the custody of the same, proceeded to held the enquiry,

s/

He has.hgld that as_the wage register has been prbduced,
‘uhich does ndt:contaiH tho name of the patition;r, there
was no need tc look inte the muster-roll. H; appears te have
proceededon ths basis that if the petitioner's name is
RS o not.in the wage register, hiQ name cénhot be‘theré in'the
mUsterwrdll. It uas'ufgﬁd by smt. Shyamaia Pappu, léarnedv.
caunsei'Porfthe petitioner that,muster‘roil is tﬁe document
"where names of casual labours x_t‘i'h..'f‘tu - actually werked on
oach'day are sntered andlthat is the primary evidence about
the casual lgﬁﬁurer having worked, It was submittoq tﬁat
the entries in the husfir rbllg ars made firég and fhé en£ries
in the wage regisfgr are made laﬁer. She, therefore, urged
£ / that if the name of the patitioner is found in the muster
roll’ as having wocrked as a casuél,labouf during the
reIQVant,periodé,lit.uould estéblish that the casual labour
P sé;viée éard produced by-him'ddas ﬁpt contain fglss information
It is not the case of the respoBdents,that the muster roll
is not available, The Enquiry foiﬁer himself acceptea the
réquest of thg ﬁetitioner and directed ﬁroduction of;tho:
same, Nerelyvbecagso the'requést wae addressed te the

person who was not in cdstcdy of the éaha, even though the

V//Bamo of the efficer in uhose §uétody the said mustcf rolls




were available was furnished, there was ne justificatisn

for not calling for productien of the same by addrcssihg\

N

a ieffer te ths approbriate authority. The petitioner,

in our -ﬁinion, is right in méintaining thatlmuster rell

is a ve#y valuable piece of evidence.for establishing the

peﬁitienor's case that he wérkéd as a casual labour during

the-relevant perilds. Thé petitiener caﬁld net hévevhimself

produced the same aé they were in the austedy of the

- concerned autherities. The Enquiry Ufficnr, therefera,

] ' l
vas not.justified in not getting the muster rells prPduced
as there was no real difriculty or hurdla in;gettihg%tﬁom
produced. e have, tﬁerefure, no hesitation in holdkng
that the petltxener was denied the epportunity by not
securlng tho relevant muster roll produced which was .
valuable piece of evidsnce to provq his case that h;

‘actually worked as casual labour during the relevant peried,

Hence, we hold that the petitisner was denied reasonabls

A

eppertunity of defending himself. It is on this short
greund that the orxder of the disciplin;ry authority and
that of the appellate authority affifhihg thelsame are
liable te be quashad.‘

4, | The next questien fer 6ansideration is as to

whether we should remit thé case fér further enquiry?uith

a directien to get the muster ralls-pfoduced and to ;iva a
further oppertunity to the petitioener for defending hlmsclf.

at this stage, smte Shyamala Pappu, learned caunsel fer the

V//@etlticner gubmitted that the petitionor was a very lew
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paid empleoyse and has suffered a lot, being eut ef
émplayment for mers than four years. ghe submitted that
. further enquiry and further litigatien may, having regard

to the circumstances of the case bg avoided. ghe, on the

instructions of the petitioner, submitted that he
undertakes to give up his clgim fog back.wages.‘ Haying
regard to the special facts andicircumstahces, and in
the light of the undertaking given by the petitiener ts
give Qp back'uages, ue consider it just and praeper net
to reserve liberty for centinuing the disciplinary
precesdings.

Se For the reasons stated above, this Applicatiénvis
dispesed of uithjthe follewing directionsg=

(i) The impugned erder ef the dlscxpllnary autherity ,
dated 7.7.1989 (Annexure A=1) and that of the
appellate authority dated 18.8.1989 (Annexure A-2)

are hereby quashed,

(ii) The respondents are directed to feinstaﬁe the
petitiﬁner in service within a period of thres
months from the date of the receipt of tha
judgment « | |

(iii) The petitioner shall not be entitled to any

back wages till the date of his reinstatement.

(iv) The petitioner shall not be entitled to questien
the promotions made before his reinstatément

in service,

~

V///(v) The pay of the petitioner on reinstatement



~. shall be fixed as if he had centinued in
service withesut interruption by the erder

of cdismissale

(vi) There will be no order as to costs.
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