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•'• : 'in the central administrative tribunal
newdelhi

O.A. No. 470/90
T.A. No.

DATE OF nFClSlQM Jp • g ^

Sh. Mand Prakash Sharma Peliiioner

v.p.Sh.n^ Advocate for Hie Fctitioi.er(s)
Versus

U,0.1, & Ors through the Respondent
Secretary, Dalhi Admn. Advocate for the Respondenl(s)

CORAM

The Hon'ble Mr. I.K.Rasgotra, Itember(A)
The Hon'ble Mr. B.S. Hegde. »tentoer(Judicial)

1. Whether Reporters of local papers may be allowed to see the Judgesnent ?
2. To be referred to the Reporter or not ? j/ "7
3. Whether their Lordships wish to see the fair copy of the Judgement ?•—
4. Whether it needs to be circulated to other Benches of the Tribunal

3UDGEBEIIT .

by 8.3, Hegd6,MCJ)) (

The applicant has fUed this appXication under

Section 19 of the Administrative Tribunals A:t, 1985
praying for quashing the luipugned orders dated 4.7.89
(Ainexure A-l), 8.9.S9(Annesure .v2) and 9.3.90
(Ainexure M) respectively as Illegal, unjust, and

• against the principle of natural justice?

2.' Tha applicant was initially appointed as
Constable in the Celhi Police in the year 1963 aid
presently he has been vcrking as Assistant Sub

, Inspector. It is on record that he has been awaited
„erit certificates by the senior Police Officers on
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many occasions. In the year,. 1937, the applicant

was posted at Police Station,Lajpat Nagar and v/as

deployed at Police Post,-i^aar Colony, The case of

the petitioner is that on 7.4.88(.Annexure A-6)

the applicant was on his night duty to check the.

allertness of the Police petrolling staff and

found that one Constable namely Sh^Kfeem Chand was

sleeping on duty v/ith the arms and ammunition

and the ^plicant has sent the report of sleeping

of C^ostable Kheni Chaid to the S.H.O.jLajpat Nagar,

On the basis of the report submitted by the

spplican-^jConpetent Authority suspended Sh.Khem

Chand from duty and departmental enquiry was

ordered against him. Learned counsel for the

applicant stijmits that Sh.Khem Chand, constable

wanted to take revenge against the applicant

and he made a flase and fabricated conplainant

against the applicant with the help of one lady

. namely Smt, vimla Sharma w/o Sh,Oopi Ram resident

of Durga Mandir, Garhi, Sabj i Market, Lajpat Nagar,

^iew Delhi, It is submit ted, that Smt, . Vimla Sharma

is Bhabhi of Constable Khem Chand and this conplaint
I

was filed against the app lie ant. after a l^se of

years of the alleged incident of May, 1987 which

clearly shows that the alleged complaints are

fabricated, on the basis of false facts and have

no legal force;- On the basis of the conplaint filed

by Smt,Vimla Sharma a preliminary enquiry v/as

ordered against the applicant and statement of the

•following persons i^-ers taken behind the applicant,In

the p'leliminary enquiry report submitted at anaexure

A.13 in which the relevant part of the finding is as

rf..
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under:-

3.

" In this conclusion, « can that allegation
could not be proved for S.S.ST.NBvsrtheless,
The Deputy Commissioner of Police ordered
the departmental enquiry unsder rule 15(2)
of Delhi Pollce{Punishment and ^peal) Rules,
1S>80 vide order dated 4.7.W(/inBaxure A.i),

Thereafter Injector Balbir Singh was
^pointed as Enquiry Officer vino issued a

summary of allegations and inpugned charge-
sheet to the ipplicant (Annexure A-2)

The main contention of the ^plicait is that
enquiry officer conducted the enquiry without giving
any chaice to the applicant to engage his,defence

which IS a mandatory requirement of the rules. Six
witnesses, we re examined their names are given as

under:-

i. Smt. Viral a 3harma W/o Sh.Gopi Rarn Sharnia •
2» ^h«Laxrnan S/o ^h.Shya.ii Lai

3. SnTt,Raj Rani w/o 3h.MannKihan Singh
4. Sh,Vijay Kuraar 3/o Sh.Jiwan Kumar

5. Km,Sashi Sharma d/o Sh.Gopi Ram Sharma
6» Srrrt.Nirmal verma, SH[3,P.3. Lodi Colony.

The learned counsel for the applicant dram our attention
that Shri '-opi Ram and Km. Kusum Sharma d/o Sh.Gopi

Ram names vie re listed but they not called in the

witness box in front of Enquiry'Officer. He further

subm&tted that the allegation against the ^plicsnt -. .

are ta be prov8(dl by the conplainaiit any by these two



witnesses and therefore, and hence the allegation

against the applicant cannot be.proved merely on the

st ate ment o f c dmpl a in ant wh ic h i s p ro ved sub se quent1 y
«•

that; she has supported the version of the ^plicant,

4;- The counsel for the applicant further

submitted that the vdtnesses and the documents

vhich are relied upon in the Ete part mental Enquiry

and ,in the complaint filed by 3mt, Vimla Sharma

K
before the criminal court,' New Delhi are one and

the same and therefore, if the applicant is

compelled to adduce his evidence in the departmental

enquiry then it amomts to (disclosure of the ,•

-defence i^nich may harm his. case in criminal-

conpla'int filed by fne conplalnant.

5. The-Enquir/ Officer examined six witnesses^

e/xcept the husband of the conplaincTit Shri Ciopi

and Km^Kusum Sharma d/o ^^opi ^^am, though names

lossed but they vjsxe not. called m the witness

Box, thereby the appliCcJit lost the right to cross

examined 'as they v/ere the matured Vvdtnesses.

6. The charge against the s^^pl ic ant
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f is that the ^plicant , ATand Pralcash Sharma SSl No. 2634

while posted at Police Post, Amar Colony of

^Lajpat Magar, dealt v/i.th a conplaint of 3mt,

Vimla Sharma w/o Sh.Gopi Aam, against Sh.Luxmi

Ghand and Vij ay Kumar resident of Garhi,Lajpat

Nagar on 5.5,87. The'cpplicoat': visited the

house of Smt, Vjxni a Sharma several times and

refused his official position and developed

illicit relations with, her. Hs also took her

to lioom Mo.ii of Holiday inn, Safdarjang Enclave

and had' sexual intercourse \A/ith her over there.

The above act of the ^^plicsnt arnourts gross

misconduct, direction iri 'duty & unbecoming of. a

govt, servant as per Rule 3(1) 8. (iii) of OGS

' Conduct Rules 1964 and makes -/ou .liable for ,

punishment under section 2i of the Etelhi

Police .%;t, 1975

1'^ The contention of the petitioner

is that be has been v/rongly iiiplicated the

charge that he has developed illicit relations
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with one Smt.Vimla Dsvi Sharrna and he
S

was charga-sheated on the basis of the

preliminary enquire/ report. On his ap,)roaching,

this Tribunal, after considering the case, the

Tribunal passed an interim orefer on 23,3,1990

by which the rcsponcfents uere directed to

rsstraii'i from proceeding further v/ith the

enquiry proceedings. cordingly, the-

Enquiry proceedings just came to halt. The

relief sought by the ^plicant is-that the

charge-sheet served on him should be quashed v

in the facts and circumstances of the case^"

During the course of enquiry it was brought on

record that the applicant has not visited the house

of alleged Smt .Vimla Sharma and the s aid chaarge

. has been denied by the complainant herself during

the disciplinary enquiry while giving the reply,

to cross examination.



8. ter reply Snrt.Viinla Sharina(<^nexure A-5)

has squarely stated that she made'this conplaint on the

instigation of her Dewar** Khem Ghaid* snd that she

does not know tfee contents of the report. She denied

thaft the applicant has visited her house aid on the

other hand she along with her husband wsnt to the

Police Station in ordsr to lodge the conplainit against

one Lakshman, She also denied that she visited Kalkaji

Tenple along with the applicant and ne\/er visited

11, Holiday Safdarjang Enclave along with the

applicant, on ihe other h^d, she has stated that

/

she visited the Holiday 3hn, Safdarjmg Enclave

along with Injector Smt.Hirtnal Vertna, She has

clearly stated that the c^plicent has never visited her

house. On perusal of the entire evidence given by'her

, during disciplinary enquiry, it is ^parent, that .

the conpalint against the sppliccnt v;as a febricated

one v^hich v;as made at the instance of her Dewar

I

against vjhoni the ^plicant has sent a report that he was

I • -

negligent vhile on duty on a particular day. This fact

has borne' out in the preliminary enquiry report. The

material v/itnesses Shri Gopi Ghand Ham and Km.Kusum

Sharma has not called as a prosecution witnesses. Thus

the charge levelled against the ipplicait has not been

proved.



9. The.reply given by the respondents is not

only cryptic but also vague snd does not amoint to

any denial of avernment of fact that the petitioner

has made;' The responcfents contended that the record

of the ^plicant is good and he has been awarded

many at lie for good vork, Furt.her, in the preliminary

enquiry, the daughter of the conplainant and the

husband has stated that the applicant has some

relation with the conplainant. That being the pivotal

issue, Enquiry Officer ought to have called these

tv\o relesvant witnessses before the Enquiry Officer

but he intentionally did not cal.l for giving evidencce.

Since the conplainant herself denies the charge leveled

against the applicant and the content of the said
* r-

conplaint has not been corroborated by any relevant

witnesses, as such, vie cannot give aiy credence to

the conplaint. As a matter of fact, in order to

substantiate the conplaint against the lib ait,

Enquiry Officer ought to have examined the statement

of the husband of the daughter of Smt.Vimla Sharma

but they vjere not examined by the Enquiry Officer,

Failure to do so, the right, of the ^plicait to

cross-examine the aforesaid v;itnesses is being lost

/

exh^^-..



10* The learned counsel; for-the ^piicant in

sipport of his contention^ cited various decisions of

the ^-ibunal waich are given belows-
!

12 1990(1) Cat 373 i>
ATR 1990(1} /i97

AfH 1986 (1) GAT 42^^

1986(2) SLH Gal.135

In a Calcutta case, it is observed that there may

not be any fixed princdple f>r,not entertaining any

writ position before the departmental proceedings

I

are finally concluded. If a deliquent officer can

satisfy the writ court that the departmental

proceedings is vitiated either for violating the

principles of natur'al justice or for not following

the procedure relating In' gross iojastice to the

petitioner-, it will be quite open to the writ •

court to interfere and quash the departmental

proceeding even at the intern£?didate stage so

that a proper proceeding is started and "deliquent

officer does not suffer unnecessary agony for a
\

prologned period. In another case, it was held that

there may be grave suspacian ag aln st the delinquent

but mere susp^cian cannot tafe the place even in

a dsmsstic enquiry,



Hi" Vfe have heard the arguments of both the-

Counsel and gone through the pleadings and records.

Keeping in view of the aforesaid observation of

the courts in the instanct case, it is an indusputed

fact that the coiiplainant herself has stated before-

the Enquiry Officer that the charges levelled against

the opplicant was not correct and the conplaint was

lodged at the instigation of Shri K hem Ghsnd and

she cjsined all the allegations levelled against the
*

applicant / enquiry , The charge against the ^plicant

that she had developed illicit relations with the

conplaiTant have not been proved which is clear

from the findings of the Enquir/ Officer stating that

the allegations could not be proved from the incident

dated 5.5.37 but from the statement of her husband '

oHdi daughter stating that -Anand Prakash and

Smt.Vjjnla Sharma had some relations. This allegation

Can be proved only by examining the husband and

daugther of the conplainant v^ich has not been done

in the instantt case. It is^parent, that in the

preliminary enquiry the charge against the ®plicait

has not been established.

12. In view of the above, we are of the opinion,

that th^rinciples of natural justice have'̂ g.been
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violated in thUs case,- The, petitioner having not

been gi\^n reasonable opportunity to defend

himself, there'being no evicfence to the charge
i

fraired again'st him, as per report submitted by •

the enquiry officer. V^e accordingly, set asiefe

and quash the impugned orefers.dated 4.7.1989 dnd

9V3V9Pi'WnGxure and .^4) .v.hich are not only

illegal and unjust but against the principle-of

{

natural justice. Since the conplaint filed by the

complainant on the same ground is still pending

with the criminal court, it is not in the interest

of the petitioner/applicant that the departmental

proceedings should be allowed to continue on the

ver^" same charges. Thereforej the same is requiired to

be quashed. Though, normally the Tribunal is

reluctant to interfere with the departnWntal

proceedinns till it is completed but in the

instant case the .findings of the guilt arrived

at by the disciplinary authcrrity is not based on

any evidence, ;
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13* the facts and circumstances of

the case, we are of the opinion^ that the

same is required to be quashed and

accordingly quash and set aside the entire

disciplinary proceedings and direct the

respondents to reinstate the applicant

within a period of three months on receipt

of this order with all consequential benefits,

O.ii- is allowed with no order as to costs.

//_

(B.S. HEGEE) 7 ^ (I.K..aAS(y^RA'K0^5J
Mt^©£R(J) i\/EMB£R(A) . ' \


