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s IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
NEW DELHIZ

O.A. No.  470/90

T.A. No. 152
'DATE OF DECISION_Z-- € + [79%
SheAnand Prakash Sharma Petitioner
Sh, V.P.Sharm L Advocate for the Petitioner(s)
Versus :
U.0. IQ & Ors through the Responden‘

Secretary, Delhi Admn,

Oy AR
ST vse~ra WAl

Advocate for the Respondeni(s)

CORAM
The Hon’ble Mr. I.K.Rasgotra, Member(A)
@  The Hon’ble Mr. B,3. Hegde, Member(Judicial)

Whether Reporters of local papers may be a/\P‘llo“'ed to see the Judgement ?
To be referred to the Reporter or not ? ! > :
Whether their ,Lordshlps wish to see the fair copy of the Judgement ? —
Whether it needs 1o be circulated to other Benches of the Tribunal 7. _-

bW

JUDGEREN? '
(Dellvered by Sh, B .5, Hegde,M(J)) )

The applicaent has filed this application under

Section 19 of the Administrative Tribunals #Act, 1985
praying for quashing the impugned orders dated 4.7.89
(sanexure A-1), 8.5 .69 (Anne xure =2} and 943.90
(mnexure A-4) respectively as illegsl, unjust, and

‘  against the principle of natural Just:\.ces

L (K/L/ 2/ The applicent was initially sppointed as
0 ' | :
{ Constable in the Delhi Police in the yesr 1963 and

presently he has been working as #Assistant Sub

| Insoector. It is on record that he has been awarded -

nerit certificates by the senior Police Officers on
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7 many occasicens., In the year, 1987, the zpplicent:
_was posted at Police Station,Lajpat Nagar and was
deployed at Police Post Amar Colony. The case of

the petltioner is that on 7.4 88(Annexure A-6)
the gpplicant was on hls nmht duty to check the.

alflertness of the Police petrolling staff ad

found tha£ one Constable namel;\ Sh, Khem Chand was
| sleeping on duty with thel’arms and ammun it ion

and the app‘lican't has éent the report of sleeping
of Chpstable Khem Chand to the S.H.0.,Lajpat Nagar,
On the basis of the report suﬁmitted .by the
goplic ant.,Corrpetent Authority 'ssuSpendeé Sh, Khem
Chand from duty and departmental eanl.‘C‘Y was

o rdered against him, Learmed counsel for the
appl:.canu submits that Sh, Khem Chend, constable
wanted to take revenge agalnet the applicant
and he made a flase and febricated coinplaina’lt

-against the appl:.canb wlth the help of one lady
, namely Smt. Vzmla Dharma w/o Sh.BOpi Ham resident
of Durga Mz-ndlr, Garhi, Sabgl Market, Lajpat Nagar,

New Delhi, Tt is submitted, that Smt, Vimla Sharma
is Bhabhi of Constable Khem Ghand ,;and this complaint
was filed agéinst the applicm‘;.after a lapse of 1%
years of the .alleged incident of May, 1987 vmiéh
clearly shows that the alleged complaints are
fabricatéd, on the basis of false facts and have
/@(ﬂ“ﬂf' - no legal forcey On the basis of the complaint filed
by Smt.vimla Sharma a preliminary enquiry was
ordered against the gpplicant and statement of the
;fol‘lbwing persons werps2 taken behind the gpplicani,In

the preliminary enguiry report submitted at anmexure

A.l3  in which the relevant part of the finding is as
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" In this conclusion, we can that allegatlon
could not be proved for 5,5, 8'7.N§vertheless

The Deputy Commissioner of Police ordared
the departmental enquiry umder rule 15(2)

of Delhi Police(Punishment and gppeal) Rules,
1980 vide order dated 4.7, 89 (snaexure A1),
Thereafter InSpector Balbir Singh was
dppointed as Enquiry Officer who issued g
summary of allegations and impugned charge_

sheet to the applicant (Armexure A= 2)

3. The main contention of the gplicant is that
enguiry officer conducted the e€aquiry without glvmg
any chance to ’the gpplicant to mgage hls_defence

which is a mandatory requirement of the rules, Six

" witnesses were examined their names are given as

under s -

L, Smt, Vimla Sharms - W/o Sh,Gopi Ram Sharma

2. Sh, Laxman b/o Sh,Shy am Lal
+ Smt,Raj Ranl w/o Sh, Mamohan Singh

3

4. Sh,Vvijay Kumar 3/o Sh,Jiwan Kumar

5. ¥m,Sashi Sharma d/o Sh,Gopi Ram Sharma
6

Smt.Nirmal verma, SHOLF.5, Lodi Colony,

The learned counsel for the gplicant dram our aftention

that Shri Gopi Ram ad Km, Kusum Sharma d/o Sh, Gopd
Ram names were listed but they were not Called in the
witness box in front of Enguiry Officer. He further

submiit ted thé’c the allegatioh against the gplicant

are to be proved by the coﬁpiainant any by these two



wiinesses and therefore, and hence the allegation

against the agpplicant cannot be. proved merely on the

statement of complrainant which is proved subsequently

L g

that she has sbpported the version of the applicaﬂ.

47 The counsel for the applicant further
submitted that the witnesses and the documents

vhich are relied upon in the Departmental Enguiry

and in the complaint filed by Smt. Vimla Sharma

N
L

before thHe criminal court, New Delhi are cne and
the same and therefore, if the applicant is

compelled to adduce his evidence in the departmental

enquiry then it amounts to @isclosure of the

de fence which may harm his case in criminal.
conp‘l-a'jmt filed by the éénpl ainant.
5. The Enquiry Officer exa,;nined six w;itnesses,
except the husbend of the complainant Shri Gopi Ram -
and Km,Kusum Sharma dfo. Gopl Ham, _phéugh names

were lossed b‘ut they were not called in the witness

Box, thereby the sgpplicant lost the right to cross

examined ‘ag they were the matured witnesses.

6. ' The charge against the aspplicant
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is that the gplicant, inand Prakash Sharms 4SI No, 2634

while posted at Police Post, Amar Colony of

Lajpat Nagar, dealt with a complaint of Smt,

Vimla Sharma w/o Sh,Copi Aam, ag.:l;ins‘t Sh, Luxmi
Chand and Vijay Kumar resiqent of Garhi,Lajpat
Nagar on -5. 5.87. The qaplicdmﬁa’: visited the
house of Smt, Vimla Sharma sevéral times and
refused his official position and developed
illicit rélatidns with her, He also took her

to Room No.ll of Holiday Inn, Safdarjang Enclave
and had sexual intercourse with her over there,

The above act of the asplicant amourts gross
ap _

misconduct, direction ip -"duty & unbecominig of a

govt,servant as per Rule 3(L) & (iii) of CES

* Gonduct Rules 1964 and makes you lisble for

punishment under section 2 of the Delhi

N

Police Act, 1975

73 - The contenticn of the petitioner
is that bhe has been wrongly isplicated in the

charge that he has developed illicit relations

~
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with ene Smt,Vimla Devi Sharma and he
was charge=sheeted on the basis of the
preliminary enquiry report. On his gp,roaching,

this Tribunal, after consilering the case, the

Tribunal passed an interim orcder on 23.3,1990

by which fhe respon.dents we re dir.;'e'cted to
restrain from proceeding further with the
enquliry proce_eclings; 'Acc'ordjngly, the-

Enqui}:y oroceedings just came to halt., The

relief sought by the gplicant is that the

charge~sheet served on him should be guasheds

in the facts and circumstances of the casey
Juring the course of enquiry it was brought on

record that the asplicent has not visited the house

i~

of alleged Smt.Vimla Sharma and the s aid chapge

has been denied by the complainant herself during

f

the disciplinary enquiry while giving the reply.

to cross examineation,

-
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8. In her reply Smt.'Vimlé Sharma(éane xure A-5)
haé squarely stated that she made this complaint on fhe
instigation of her Dewar® Khem Chand® and that she
does;-not know the., c:ontent;;. of the ;epc;rt; She denied
that the splicent has visited her house and on the
other hand she along with her h;usba‘xd went to the
Police Stgatidn J.n order‘to lodge'v the complaint against

one Lakshman, She also denied that she visited Kalkaji

Temple along with the goplicant and never visited

11, Holiday Inn, Safdarjang Enclave along with the

spplicant, on the cther hend,she has stated that

she visited the Holiday Inn, Safdarjang Enclave

along with Inspector Smt.Nirmal Verma, She has
clearly stéted that the gplicant has never visited her
house. On perusal of the entire evidence given by ‘her

during disciplinary énquiry, it is gparent, that ‘.

"the compalint agaihst the plicant was a febricated

one which was made at the instance of her Dewar

ag.az‘nst whom the appliCaht has se‘n{:"al report that he was
negligent '»-:hiie on 'duty. on ép articular‘ day. This‘ f%ct '
has bérne‘ out in the prelminary' enquiﬁr regort. The
material vitnesses Shri Gopi CGhand Rém and Km.Busum -
Sharma has not called as a prosecut ion wifnesses. Thus
the charge levelled against the e}aplicant has not been

proved,
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9. The reply given by the respondents is not
only cryptic but also vague and does not amo-mt to

ay denial of avernment of fact that the petitioner

has made; The respondents cbntended that the record

of the gplicant is good and he lhas-been awarded

many a.time for good work, Fuﬁher,l in the preliminary
enquiry, the daughter of the complainent and the
hﬁsband has stated that the qulicén‘c has some
relaticn with thé complainant, That being the pivotal
issue, Enqgii‘y Officer ought to have called these .

two relavant Wi’cnessses-be.fore the Enquiry Officer _
but he inten'itionaily did not call for giving evidence,

Since the complainant herself denies the charge leveled
ac%ainst the gpplicant and the content of the said
cor;piaint.has not been corroborated by any relevant
witnésses, as such, we cannot give any credence to

the complaint, As a matter of fact, in order to

substantiate the complaint against the gplk ant,

>Enqhiry Gfficer ought tc have examined the statement

of the husband of the daughter of Smt,Vimla Sharma
but they were not-examined by the En{;uiry Cfficer,
Failure to do so, the right of the gplicent to

cross-examine the aforesaid witnesses is being lost
, :

e xhand.,

o
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l'Ov.‘ | ,The learned cz:rtLu‘\é&J.;f for the @4plicént in
swport of his contention, ciiced .fva;*ious de~cisions of
the Fibunal which are given béloﬁ;w—

-‘_ig ATR 1990(1) CAT 373 |

| ATR 1990(1) /97

ATR 1986 (1) CaT 424
1986(2) SLR Cal.l85

In a Calcutta case, it is observed that there may
not be any fixed principle Hr.not entertaining any

writ position before the departmental proceedings
: : '

are finally concluded, If a deliguent officer can

sa’c;'isf_y‘the writ court that the departmental
"proceedings is \fitiated ei_their for x:;iol'ating the
iorinc-igles of natural justice or for not following
the procedﬁré relating in gross injustice to fhe
pet;‘i.’c;‘.onen, git w;i.l}. be ‘quite open to thewrit .
c_:o.urt‘to interfere and quash the departmental |
proceeding even at the intez;medidate stage so

that a proper proceeding is started and. deliquent

officer does not suffer unnecessary agony for a

| %@W{/ prologned period. In encther case, it was hel‘.;d that
there may be grave susp@cian against the delinquent
" but mere suspécian cannot take the place even in |
. not

a demestic e'nquiry. g _

i
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1l We have heard the arguments of both the.
counsel and gone through the pleadings and records,
. ' . . 1
Keeping in view of the aforesaid observation of

the courts in the instact Case, it is an indusputed

- fact that the complainant herself 'has stated before.

the 'Enquiry Officer that the ch,a?gés levelled against
the gplicant was not correct and the corrpla:mt was
J.odged at the J.ns»lgatmn of ShJ.J. K hem Chand and

she deined all the allegations le,velled against the‘
gplicant / enquiry , The charge' against the appliCan't
that she had developed 1].11cd: relat ions with the
conpla:mant have not been p roved wh:.ch is cl° ar

from the findings of the c-nqun.ry Officer stating that
't!;xe allegatidns could nét be proved ffom the incident
dgted 5. 5. é’i but “from the statement of her husband. -
ad daughiter stating that &SI Anzand Pr.ak_ash and

Smt,Viml a Shama had some relations. This allegation

. can be proved only by exasmining the husband and

daugther of the complainant which hss not been done
in the instantt case. It is gparent, that in the
pi'eliminary enquiry the charge against the oplicant

has not been established,

12, In view of the sbove, we are of the opinion,

that thg{;rinciples of natural justice havé@been
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violéte‘d in this cases The pe{it:ioner having noi
»been given reason;able o?portm ity to cjefén'd
hims glf, there be i.ng no -evidence to the é_harge
framed: again'st him, as per report sungit-ted' by -
the enguiry off.icer. We accordingly, ;,e’c asiide
andfquash the impugned orders. dated 4.7.i§89'md
9.3,50{/nexure A2 ad A-4) -..whi'cb ére.not only

illegal end unjust'b.ut against the principie of

!

na-tu;al jgstice“. Since the complaint filed _by the
complainant on the same groﬁn.d is gsﬂ:i}ll‘;:)g—:ndfmc_;

with the criminzl court, it is not in the interest
of the petitioner/ a;;plic é_n‘t that the dep arﬁmeﬁ’cai

proceedings should be allow2d to continue on the
very same charges, Therefore, the samé is required to

‘be quashed, ‘Though, nermal ly the T:_L‘ibtm'al is

reluctan® to interfere ‘with the departmental

oroceedings till it is completed but in the -

&g{m‘//

Yo

instant case the findings of the quilt arrived
at by the disciplinary authgrily is not based on

any evidence,

-
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13, o In the facts and circumstances of

the case,. we are of the opinion) that the‘ .

same 1s required to be quashed and we

accordingly quash and set aside the entire

disciplinary proceedings and direct the

- respondents t§ "rejnstate the applicent

within a period of three months on receipt

of this order with all consequential benefits,

Oena is allowed with no order as to costs.

o) J&K,//(.f ,
(B.S., HEGDE) (I.K.RAS 'TRA‘%'/"?%
MEMBER(J ) . »‘ vEMBER(A)



