
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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O.A. No. 464/90 198

DATE OF DECISION

SHRI Q.P. SHARPIA

SHRI B.S. MAINEE

Versus

UNION OF INDIA & OTHERS

SHRI M.l, UERi«IA

APPLICANT

Advocate for the 0Btiitkttaii(*]
APPLICANT

Respondents

_Advocate for the Respondent(s'

•The Hon'ble Mr. qustICE RAW PAL SINGH, VICE CHAIRMAN

The Hon'ble Mr. R. WENKATESAN, ADMINISTRATIVE PIEWBER

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?

3UDGEWENT

( Delivered by Hon»ble Mr. R,
Uenkatesan, Administrative Member)

Thfi Applicant in this case has come before this Tribunal
. /issueduith main prayer to declare an order dated 11.10.85,/after the

conclusion of disciplinary proceedings against him, corapulsorily
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fillegal and invalid*
The second prayer is to treat

I

hiffl as in continuous service u.e.f•)3*7*74, the date on uhich j

he uas suspended, as if he was never suspended with retrospective
i

effect and compulsorily retired, and consequently to pay him

back wages and grant other benefits and reliefs,

2» The facts of the case are that applicant uas a |

civilian employee of the Central Ordnance Depot, Agra. On

23.9*72, he uas suspended and chargecheeted on the charge that!'
/brother

upon the death of his youngar^^ who uas also an employee in

the same department, he committed an act of abetment whereby

one Shri R.C. Sharma impersonated as a brother rff Smt. Kunta

Rani, widow of deceased, and had secured employment on coropa-

asionate grounds ; : fraudulently. After.the disciplinary

proceedings were completed, the applicant uas compulsorily

retired by the officer Incharge, Army Ordnance Cork on 1.7.74,
r ^

An appeal against the order uas also confirmed. The applicant
\

challenged the order before the Court of Additional, nunsif,

Agra, on tho ground that the Officer who passed the order uas

not the competent authority, and some other grounds. The

riunsif• Q Court held that the order of compulsory retirement

was illegal. The main ground on which the Court struck down
1

th,e order uas that the order had not been passed by the Competent

authority. The appeal by the Govt. against the order was I

dismissed by the Civil Court, Agra, but the Court modified the

order of the Lower Court to the extent that it gave liberty to

the efuployer deptt,, if so advised, to proceed against the

petitioner after enquiry, according to law. Thereafter, a

deamed order of suspension waa issued under Rule 10(4) of CCS

(CCA) Rules, 1965, w.9.f.13th 3uly, 1974, and a fresh inquiry
was ordered under Rule 14 of CCS (CCa) Rules, Thereafter, the

enquiry was conducted and by an order dated 11,10,35, the

Officer Incharge, Army Ordnance^ Corps (Records) imposed the
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punishrasnt of cosipulsory rstirsrasnt u»8»f .SI ♦10»1985» on the

basis of the findings of the inquiry* The applicant filed an

appeal to the Master General of the Ordnance Branch under the

Dte, General of Ordnance Serwioes^uhich was rejected. The
j . '

orders of the disciplinary authority and the appellate authority

are the impugned orders*

3, A Urit Petition filed before the Allahabad High

Court by the applicant challenging the suspension order uas

transferred to the Allahabad Bench of this Tribunal, The
1

Tribunal upheld the order of suspension from 13*7.74. Therefore,

the only prayer which remains to be considered by the Tribunal

is the one for quashing the order of compulsory retirement.
i

4* The main grounds, urged by Shri B.S.naines, learned'
• ^ )

counsel for the applicant «re the following
I

(i) The order of the Civil Court, Agra quashing the ordjer

of compulsory retirement and giving liberty to the respondent|s
to continue the proceedings against th'e applicant, did not call

for ds novo inquiry but only continuing the proceedings from

the point of completion of inquiry already carried out. He

contended that the de novo inquiry had bean carried out with

mala fide intention and in order to cover ;up the gaps, which

had been pointed out by the applicant earlier*

(ii) The fresh order dated 11.10*35, corapulsorily retiring

the applicant had been passed by the same authority who had

passed the earlier order, which had been struck down. The

contention of the respondents in the reply affidavit that a

delegation of powers in the matter of disciplinary proceedings
had b«en subsequently made to the Officer Incharge, AOtt (Records)

makinci him competent to impose the punishment, by an order

issued in 1979, was opposed by the Counsel on the ground that

covering the present case by the said order of delegation would

amount to retrospective effect to the delegation, which was

contrary to law* Shri flainee also drew our attention to
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Suamy*» Compilation of CCS (CCA) Rules in which the Director

of OrdnancB Services continyad to be shown as the only authoritiy

cotnpetont to impose ;tha punishment in this case.

(iii) Tha learned counsel nsxt referred to deficiencies

in the conduct of the inquiry and disciplinary proceedings
//denial of opportunity to tha applicant ;

which amouifteq^to defend himself and £a violation of the i

principles of natural justice. In particular^ he contended ^
that

(a) Certain key docurasnts relied upon by the Inquiry

Officer kni reijuested :!XXxxxxx:5:)^xk}(:x for inspection by the

applicant had not been made available to him* Similarly*

certain additional documents requested by him were also not

produced for inspection by the applicant;

(b) Certain key witnesses whose evidence was relied upoh

by the disciplinary authority had not been produced to be

cooss-examined by the applicant. Similarly, certain defence

witnesses who were requested to be summoned for the enquiry,

were not summoned;

(c) The applicant had represented to the disciplinary

authority that the Inquiry Officer was biased and had requested

for a change of Inquiry Officer, but this request had been '

rejected; '

(d) The most glaring violation of the principles of

natural justice was the non-supply of a copy of the Inquiry |

Officer's Report to the applicant before the disciplinary I
authority arrived at his findings and proceeded to impose

ipenalty. The Enquiry Report was supplied to him only with j
the order imposing punishment, thds denying him an opportunitjy

to represent against the findings of the Inquiry Report, i
/in this connection ,

He reliedZupon the judgement of the Supreme Court

in the case of Plohemmed Ramzan Khan Vs.Union of India

• •.5...
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^ and Others - 1991(1) AT3 276, 1(1991) CS3 (SC) Page 1,

|| accacding to uihich it uas held that though the second stage

of the inquiry in Article 311(2) has been abolished by the
£of the Constitution

42nd Atnendmentj^the delinquent is still entitled to represent

against the conclusion of the Inquiry Officer holding that

the charges or some of the charge are established and holdir^

the delinquent guilty of such charges# As the inquiry report

uas not supplied to the applicant before imposing of the

penalty, thss requirement had not been complied uith in the

present case.

The learned counsel for the respondents argued that

^ under Rule 12(2)(a) of the CCS (CCA)Rul9s, the Officer-Incharga

AOC (R) had been empouered to impose penalties on the Gp C&D

employees of the Army Ordnance fiords under his control. The

charge memo had been issued afresh, inquiry held and punishment

imposed on the applicant after issue of this order and, therefore,

the authority was competent to do so» He furthe-r referred

to the contention that the applicant was not allowed to cross-

examine various key witnesses including defence witnesses ancj
drew odr attention to para 7 of the Inquiry Officer*s report

^ according to which, main prosecution witness PU I, Smt» Kunta
Rani, the widow of the deceased brother of the applicant,

appeared before the Inquiry Officer and the applicant had the

opportunity to cross-examine her but the applicant avoided^

appearing before the Inquiry Officer on one pretext or the
\

other, when the said witness uas examined. He also drew our

attention to subsequent paragraphs of the Inquiry Report in

which it has been stated that opportunities were given to the

applicant to cross exai&ine other key witnesses, and that it

had been^atated in the Report. In the case of one of the

witnesses who died before the enquiry was held, and who had

also been referred to by the counsel for the applicant_y He
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Counssl draw our attention to para 11 of the Assasament of

Evidencs by the Inquiry Officer in which it has been stated

that the statement of this witness uas relevant only for a

limited purpose of establishing delivery of a latter and that

this fact had been otherwise proved on the basis of documentary

evidence. As regards the non-production of certain other ^

witnesses including the defence witnesses cited by the applicant ,

the counsel drew our attention to statements in the Inquiry

Report to this effect that all possible efforts were made to

summon the witnesseibut they did not come,':

The counsel for the respondents, therefore, contended
I

that the applicant had been given adequate opportunities to '

defend himself and to cross-examine the principal witnesses and

it uas he who had not availed of the opportunities fully.

The counsel for the respondents dealt twith the objection

of bias raised against the Inquiry Officer and stated that

this objection was raised only on 30.8.84 after several sessions

of the Inquiry had been held. He contended that it was not
Iopen to the applicant at that stage to raise such an objectio|i.

Moreover, be drew our attention to para 8 of the Assessment of

the evidence by the Inquiry Officer in which it had been statisd

that the objection of the applicai t had been referred to j

the appropriate authority and was found by hira to be baselsssL

This decision of the competent authority had been endorsed to;

the accused and also had been read out to him, and the appli

cant had not raised any objection and^°participated in the
y ^

Inquiry. The learned counsel for the respondents also contended

that the decision of the Supreme Court in Hohd. Ramzan Khan

(supra) cited by the counsel for the applicant would apply only

to future cases and wouli not apply to ^present case, which wais

an old one. Hence, non-«upply of a copy of the Inquiry Report

j

h.-
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bafors imposition of punishment did not render tha order of

the diecipiinary authority bad in lau.

7* From tha facts and ax/ermsnts in this casa, ua consider

that ths two main issues ubich have to be considered are s

(i) Uhethar de novo disciplinary proceedings launched

in this case uers in order and uhether the orders
I I

thersin uers passed by a competent authority; |
I

(ii) Uhsther thers uias any violation of the principles of

natural justice in the conduct of the disciplinary

proceedings.

As regards the first issue, ye find that in terms

of the order dated 20,3.1979 of tha Govt. of India, Ministry of
Ath.

Defence,JOfficer-Incharge AaC(R®cord3) was, for the first tima,

declared to be the competent authority to impose all the

penalties under the CCS(CCA) Rules in regard to Gp C & D

employees of the Army Ordnance Corps (Records), This order

has bean annexed as Annaxure-? of the Affidavit filed by the

respondents and us have no reason to doubt the authenticity

of the saifil document which forms part of the suorn affidavit- ,

in-reply. I

The learned counsel for the applicant, no doubt,

referred to SsJamy»s Compilation of CCS(CCA) Rules, in yhich, the

Oirectoratt of Ordnance Services continued to be shoun as the

only authority competent to impose all the penalties under the
. „ , . , , /as, already stated,s^aid Rules, but (iw r#ly on the affidavit in reply./ The reason

• I

for commencing a de novo inquiry has been explained in the

circular dated 19«11.19ai uhich has bean annexed as Annexure U'lII

of the counter-affidavit. According to this, the disciplinary
Iproceedings initiated prior to issua of the order dated 20.8,79,

(referred to earlier), by delegates appointing authority who ^
ware not specifically designated as disciplinary authorities

under Rul«12(2) of the CCS(CCA) Rules^became null and void.
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This u^s ths main ground on yhich ths Nunsif*s Court of lAgra

had struck down the earlier order of compulsory retirement• On

the same ground, the Civil Court, Agra had given liberty to
; ' I

the respondents to commence inquiry proceedings according to

law, if they uere so advised. Ue, therefore, hold that the
I

respondents uere in order in issuing a fresh charge memo and
/that the

commencing,a fresh inquiry,and^rders in this regard issued ir
/were issued, ""

December, ISS^TMi^iixaby ths competent authority duly ampouerec

under ihe CCS (CCA) Rules. As regards the objection over the

competence of the officer; pvizv, , AOC(Records) to

impose Ithe' impugned order of punishment, on the ground that he
I ,^in this applicant*s case

bias noi ths actual appointing authorityj^ ue do not find it
j /on this aspect of the matter

necessary to give a ruling^s ths said order is being set
• 1 ' . • • '

aside by us on another ground.
!
i Coming to ths second issue, namely, that there uas

denial of natural justice in the cdursa of disciplinary

proceet^ings, us find that the main infirmity in the proceedincs

has been the non-supply of a copy of Inquiry Report, before the

disciplinary authority imposed the penalty. The law in this

matter has been laid doyn by ths decision of the Suprsro^ Court

in Union of India Vs. Plohd. Ramzan Khan (supra). The question

whether this judgement is retrospective has been raised by tha

counsel for the respondsnts, who contended that this would

apply only prospectively. The relevant portions of the judgement

read as follows :

"Deletion of the second opportunity from the scheme
of Art.311(2) of the Constitution has nothing to do
Mith providing af a copy of the rsport to the delinqjent
in the matter of making his representation. Even
though ths second stage of the inquiry in Art.311(2)
has been abolished by amendment, the delinquent is
still entitled to represent against the conclusion
of the Inquiry Officer holding that the charges or some
of the charges are established and holding ths
delinquent guilty of such charges. For doing away

of enquiry report or to meat the
recommendations of the Inquiry Officer in the matter
of imposition of punishment, furnishing a copy of the
report becomes necessary and to have the proceedings

• • • 9 • • •
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completed by using some roaterial behind the back of
tha delinquent is a position not countenanced by fair
procedure. Uhils by lau application of natural
justice could be totally ruled out or truncated, notjhing
has bean dons here which could be taken as keeping |
natural justice out of the proceedings and the serias
of pronouncements of this Court making rules of natural
justice applicable to such an inquiry are not affected
by the 42nd amendment. Ua therefore come to the ^
conclusion that supply of a copy of the inquiry report
along uith recommendations, if any, in the matter otj
proposed punishment to be Inflicted would be uithin !
the rules of natural justice and the delinquent would,
therefore, be entitled to the supply of a copy therajof.
The Forty-Second Amendment has not brought about any
change in this position,**

^There have bean several decisions in different Higi"
Courts which, following the Forty-Second Amendment,

have taken the view that it is no longer necessary to
furnish a copy of the inquiry report to delinquent
officers* Even on some occaesions this Court has tdiken
that view. Since we have reached a different conclu
sion now judgments in the different High Court taking
the contrary view must be taken to be no longer laying
down good law* Ue have not been shown any decision of
co-ordinate or a large Bench of contrary reached by
any two-Judge Bench in this Court will also no longsr
be taken to be laying down good law, but this shall
have prospective application and no punlsnment imposed
snaiJL D8 open zo cnaxienge on this ground* "(emphasis

supplied).
9* The issue of retrospective effect has been settled in

a Full Bench judgement of this Tribunal in Balkrishan Singh
/Singh

KumarTys. Union of India (AT3 1991(2) 278), in the following

terms {

"The use of the words, "^but this shall have prospective
application and no punishment imposed shall be open
to challenge on this ground" refers to cases which
have been heard and decided by the Division Benches
of the Supreme Court earlier* Those cases will not i
be reopened* This principle would also exteni to all
such cases which have become final, or appeal or SLPj
dismissed or where no appeal has been filed within the
prescribed time limit, all these matters have be£ome
final and it is no longer open to be adjudicated upon*
In other words, in all those cases which are pending;
before any Court of law or Administrative Tribunal in
which punishment has bean inflicted, a plea of not
having been provided with a copy of the inquiry repott
can be raised as infringing the rules of natural F
justice. "

10* The above rulings would apply to cases like the present

one^where an enquiry was held following the procedure for

imposition of major penalties laid down in Rule 14 of the

I •..•10...
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CCS(CeA) Rules and furthsr, where the Inquiry Offioar f'ttutneji

a finding of the charges having bean proved.

11. In viau of the above ^ &laar position of the law,

ya hold the disciplinary procsadings in this case hava been

^*itiateja by the non-supply of a copy of the Inquiry Report to
/ ; •

the applicant immediately after the conclusion of the inquiry

and before the disciplinary authority arrived at his findings
> . • - I

I

and proicaedad to impose penalty. If the applicant had been
I •

given a; copy of the inquiry report at that stage, it yould havL
i ' . '

enabladj him to cover the whola ground of the enquiry pro^ceedin^s
and to point out tha various infirmities in the proceedings

which have been alleged^including the non-^supply of documents,

the non-production of witnesses and other alleged irregularitios

and violations of the principle of natural justice. The discipli

nary authority would have been bound to consider the representia-

tion, and if he found adequate grounds in any of them, ha woulid

have remitted tha case to the Inquiry authoriti^ for further
inquiry and report, for reasons to be recorded in writing as

par Rule 15(1) of the CCS(CCA) Rules. If on the other hand, hjs
found that none of tha grounds warranted such action, thb

representation would have been rejected by a reasoned,order.

12. ya, therefore, quash the order of the Officer-Incharia,
Array Ordnance Corps (Records) of 11.10.B5. Ue, however, give

libartyjto the respondents to proceed with the Inquiry if so
advised; from the stage of the submission of the Inquiry! Reporl

by furnishing a copy of tha same to the applicant and givlhg hi

an opportunity to submit his representation thereon. Thereafte^r,

they sh^ll proceed according to law in concluding disciplinary

proceedings. Consequent upon the quashing of tha order dated

11.10.85, tha compulsory retirement becomes null and void.

However, wa give liberty to the respondents to pass fresh ordei
according to law, in the event of the respondents deciding

i

f
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/proceedinQS,
to continua the disciplinary/ us also direct that the same

shall bs cancludvd and otder of the disciplinary authority

shall be passed within a period of four roonths from the date

of receipt of this Qrder.

Application i® disposed of accordingly, uith no

ordsr as to costs.'

OA.

D
(R. yENKATESAN)

PlEnBER (A)
(RAM PAL SINGH)

UICE CHAIRMAN


