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The Hon’ble Mr. R. VENKATESAN, ADMINISTRATIVE MEMBER

I. Whether Repofters of local papers may be allowed to see the Judgement ? |

: 1
2. - To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ?

JUDGEMENT

( Delivered by Hon'ble Mr. R.
Venkatesan, Administrative Member)
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Tribunal
ssued

Théz applicant in this case has come befors th}g
with main prayer to declare an order dated 11.10.85, /after the

conclusion of disciplinary proceedings against him, compulsorily
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illegal and invalid.

retiring him from service, /The second prayer is to treat
, .

him as in continuous service w.e.f.13.7.74, the date on which |
he was suspendsd, as if he~uaé never suspended with retrospect}ve
effect and compulsorily retired, and consequently to pay him
back wages and grant other benefits ana reliefs.

2, - The facts of the case are that applicant was a |
' o !
civilian employes of the Central Ordnance Depot, Agra. On

|
23.9.72, he vas suspanded and chargeshaeted on. the charge that! -
/brother

upon the death of his youngar7 who was also an employee in i

the same department, he committed an act of abetment whereby
. !

ons Shri R.C. Sharma impersonated as a brother of Smt. Kunta

!
{

Rani, uidou oF deceased, and had secured employment on compa- '
ssionats grounds - ... fraudulently. After the disciplinary

pioceedings uere:cdmpléted, the applicant was compulsorily {
retired by the officer Incharge,'Afmy 8rdnance Congon 10774,
An appeal against the orderréas also confirmed.  The applicanti
challenged the ‘order before the Co;rt of Additional. fMunsif, |
Agra, on the groéﬁg that ﬁhe‘ﬂf?icer who passed thses ordsr uwas t
not the competsnt zwms authbrity, and some other grounds; The !
: Nuns%f!s Court heldlthat the order of compulsory rstirement |

was illegal. The main ground on which the Court struck down 1
the order was that\tha order had not been passed by'the Compet;ht
authority. The appesl by the Govt. against the order was |
dismissed by the Civil Court, Agra, but the Court modified:thai
order of the Lower Court ta the extsnt that it gave liberty to
tha"employer deptt., if so advised, to preceed against the !u
petitioner after enquiry, according to law., Thersafter, a i
deemed order of suspension was issued under Rule 10(4) of cCs
(CCA) Rules, 1965, w.s. fe13th July, 1974, and a fresh 1nqu1ry
was orderad under Rule 14 of CCS (CCA) Rules., Thersafter, tha

enquiry was conducted and by an order dated 11.10.35, thse

. Officer Inchargs, Army Ordnanca, Corps (Racords) impased the

o
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punishtment of compulsory retirsment u.e.?.31.10.1985, on the
basis of the find%%és of the inqu&ry, The applica;t'filed an
abpaal'té the Master Genaral of the Ordnance Branch under the
Dte. Gensral of ths8 Ordnance SBEuiuesuhlch vas rejected. The
orders of the disciplinary author;ty and the appellate authority
.ars the impugned ordars. ‘ , ' |
e , A Urit Petition filed before the Allahabad ngh i
Court by thg applicant challenging the suspension order was
transferréd to the Allahabad Bench of this Tribunal. The ]
Tribunal upheld the order 6? suspension from 13.7+74. Therafére,
the only brayar which remains to be considered by,the Tribuna;
is the one for quashing the order of compulsory retiremant. i

4. The main grounds, urgad by Shri 8.S.Mainss, lsarnad
)
!

N

counsel for the applicanf are the following g =
(i) - The order of the Civil Court, Agra quashing the order
of compulsory ret;rement and giving libsrty to the respondenq
to continus the procaedings against the applicant, did not cﬂll
for‘de novo inguiry but only cqntznu1ng:§he proceedings f:am;
the point of complstion of inquiry already carried out. He |
contsnded that the . de novo inquiry had besn carried out uithi
mala fide intention and in order to cover .up the gaps, uhlcﬁ
had bsen pointad aut by ths appllcant earlier, i
(ii) The fresh order dated 11, 10.85, compulsorily retiring
the applicant had beeg passed by the same authority who had
passed the sarlier order, which had'been struck doune. The }'
contention of the respondents in the reply affidavit that a 1
‘delegation of powsrs in the matter of discxplinary proceedings »
had bsen qubsaquently made to the Officsr Inchargs, AOQ (Reccrds)
making nzm compstent to imposs the punishmsnt, by an order 4
issuad in 1979, was opposad by the Counssl on the ground that
covering the present case by the said ordsr of delegation would

amount to retrospsctiva effect to the delsgation, which was

contrary to law. Shri Mainss also draw our aitantion to
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® Swamy's Compilation of CC5 (CCA) Rulss in which the Diiectar
| of Ordnance Servicescontingyasd to be shown as the only authoriﬁy
competent Lo impose:the punishmsnt in this cass.
(iii) The learned counsel nsxt referred to deficisncies
in the conduct of the inquiry and disciplinary proceedings

//denial of oefortuniﬁy to the applicant
/thereby which amounteg/to defen and : 'Za’ viclation of the

himsel |
principles of natural justice. In particular, he contended ;
that ]
(a) LCertain key docuhants relied upon by ths Inquiry
. Officer and requésted xxXxxxxxxxxxkXx for inspsection by the
L applicanihad not been made available to him. Sifnila‘rly, ;
certain additional documsnts raqusstsd by him wsre also not
produced for inspection by the applicant; 1
(b) Certain key witnesses whoss evidence was relied upoL

by the disciplinary authority had not been produced to be

|
| , . |
cboss-examinad by ths applicant. Similarly, certain defence
witnesses who wsre requested to be summonsd for the enquiry,1
wers nof éummoned; | |

| |

. (e) The applicant had represanted.ﬁo the discipiinary y
. authority that the Inquiry Officer was biesed and had requesﬂed
for a change of Inguiry Officer, but this taqﬁast had been |
rajeétad} | . . ?
(d) The most glaring violation of the principles of ;
natural justice was the non-supply of a copy of the Inquiry |
Officer's Report to the applicant before the disciplinary ]
authority arrived at his findings énd‘proceeded to impose |
penalty. The Enquiry Repért was supplied to him only with ‘]
the ordsr impos;ng punishment, thas denying him an opportuniﬂy
to repressnt against the findings of the Inquiry Report. - |

. /in this connsction

;ﬁ. ’ He raliedzupon the judgemant of the Supreme LCourt |

in the case of Mohemmed Ramzan Khan (sm=p2a) Vs.Union of India
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and Others - 1991(1) ATJ 276, 1(1991) €53 (SC) Page 1,

'accanding to which it was held that though the second stage

‘of the inquiry in Article 311(2) has been abolished by the
/af the Constitutien ' .
42nd Amendment,/the delinquant is still entitled to represent

. | |
. against the conclusion of the Inquiry Officer holding that
the charges or soms of the charge are established and holdim
" the delinguent guilty of such charges. As the inquiry report

" was not supplied to the applicant before imposing of the

penalty, this requirement had not been complied with in ths

present cass.

8. ' The learned counsel For'the‘reépondénts argued thatl
unﬁer Rule 12(2)(a) of the CCS (ECA)ﬁules, the Officer-Incharge
AOC (R) ﬁad been empouered'to impose penalties on the Gp C&D
employees of the Army Ordnance eorpsunder his control. The
charge memo had Eean issued affesh, inquiry held and punishment
imposed on ths applicant after issue of this order and, thersfore,

-

ths authority was competent to do so. He furthe-r referred

to the contention that the applicant was not allowed to cross-
“examine various key witﬁessss including defence witnesses an%
drew our attention to para 7 of tﬁe Inquiry Officerts rsport:
according to which, main prosecution witness PY I, Smt. Kunt%
Rani, thse Qidou of the decsased brather of the applicant,
appsared before the Inquiry Officer and the applicant had th§
opportunity to cross-examine her but the applicaﬁt avoided,
appearing before the Inquify Ufficer'on one pretext or the
ather, whan the said witness was examined, He also dreu our
attention'to subssquent paiagraphs of the Inquiry Report in
which it has been stated that opportunities were given to the

applicant to cross exatine other key witnasses,; and that it

b ’ ' :
had beenkstated in the Report. In the case of one of the

witnesses who died before the snquiry was held, and who had
, ‘ / i
also been referred to by the counsel for the applicant, the

.006....



N

Counsal drew our attentiom to para 11 of the Asssssment of
Evidence by'tha Inquiry Officer in which it has been stated
that the statement of this witness was relevant only for a
limited purposs of establishing delivery of a laetter and that
this fact had besn otherwise ptévad on the basis of documentary
svidencs. As regards the non-production of certain other |
witnessas including ths defence witnssses cited by the applicgt ’
the counsel drew our attemtion to statements in the Inquiry 1
Roportrto this effect that all-possible efforts were madse to |
summon the witnessebut thay did not come."’ | !
The counsel for the raspondsnts, therefore, contandgd
that the applicaht had beesn given adsquate opportunities to |
defend himsslf and to cross=~examine the'principal witnesses and
it was he who had not availed of thé opportunities fully., |
The counsel for tha respondents dealt with the objeétion
of bias raissed against the Inquiry Officer and stated that
this objsction was raised only on 30.8.84 aftsr ssveral sessi?ns
of the Inquiry had been hald. He contsnded that it uwas not
open to tha applicant at thaﬁ stage to raiss such an objactio%.
Moreover, he drew our attention to para 8 of the Assassment of
the evidence by the Inquiry Officser inm which it had been stat%d
that the objection of the applicant had beesn refsrred to

the appropriate authority and was found by him to be baseless.

This decision of the competent authority had bsen endorsed to

the accused and also had-baen raad out to him, and the appli-
» (3 [ - 4"‘-* )

cant had not raised any ob;actxon)andkparticipated in the

Inquiry. The learned counsel for thes respondsnts also contenLed

that the decision of the Suprame Court in Mohd. Ramzan Khan

(supra) cited by ths counsel for the applicant would apply onily

to future casss and would not apply’ta?brasent case, which was

an old ons. Hencs, non-supply of a copy of the Inquiry Report
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bafore imposition of punishment did mot render the order of

the disciplinary authority bad in law.

Te From tha facts énd averments in this case, we consider
that the two main issues which have to be considered are ¢
(i) Uhether de novo disciplinary procesdings launched

in this case wers in order and whsther the orders

C |
thersin wers passed by a compstent authority; !

(ii) yhether thers was any violation of the principles of
natural justice in ths conduct of the disciplinary

procesdings.

As regards the first issue, we find that in terms

of the order dated 20.8.1979 of the Govt. of India, Ministry af
Defenca,fg?:icsr-lncharge RGC(Rocords) was, for the first tims,
declared to be the competsnt authority to impose all the
penalties under the CCS(CCA) Rules in regard to Gp C & D
employass uf‘tha Army Ordnance Corps (Records). This order

has baen annexed as Annsxure=7 of the Affidavit filed by the

respondents and we have no reason to doubt the authenticity |
of the sgi¢ document uﬁich forms part of the sworn affidavit-
in-reply. | !
8¢ The lesarned counsel for the applicant, no doubt,

referrdd tc Swamy's Compilation of CCSﬂCCA) Rulses, in which, the

Directorate of Ordnance Services continued to be shown as the
only authority competent to imposs all the penalties undar thé
J _ L@s already stated.
saLd Rules, but Ge rely . oan thes afodauzt in raply,/ The reason
/
for commencing a de novo inquiry has been explained in the
circuler dated 19.11.1981 which has bsen annexed as Annsxure VIIl

of ths countser-affidavit. According‘to this, the disciplinary

procsedings initiated prior to issus of the ordar dated 20,8 79,

(referred to earlier), by delegates appointing authorltﬁb who

ware not spacifically dasignated as disciplinary authorities

under Rule12(2) of the CCS(CCA) Rules, became null and void.
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This u&s the main grodgnd on which the Munsif's Court of%ﬂgra
had stfuckidoun the earlier order of compulsory'retirgmant. dn_ -
the same ground, the Civil Court, Agra had given liberty to

|
the reépondents to commence inguiry proceedings according to j
|

law, if they were so advised. Ws, therefore, hold that the

respondente were in order im issuing a fresh charge memé and
: , , ‘that the ,
- commencing a frgsh inquiry,and/fordsrs in this regard issued in
, 5 z%;ere issusd, _-
December, 198 whazsby the competent authority duly empousred
undgf—éha‘écs (cca) ‘Rules. As regards the .objsction over the
compatence 'of the officar;_jV1Z§,[ * .77, AOC{Records) to

‘impasa%theﬁimpugnad order of punishment, on the ground that he

: | f Jin this applicant's case

was not the actual appointing authority/ws do not find it
o : on- this aspect of the matter

nacasséry to give a ruling fas the said order is being set

aside éy us on another ground.
§ &oming to the second issus, namely, that thers was’
denial;of ﬁaturalfjustiéa in the cdursa of disciplinaryi
pféceaéingé, we find that the maia infirmity in the proéeedings
has be;n tba non-supply of a copy of Inquiry Report, before the
discipiihary authority imposad the penalty. The law 'in 'this
ﬁmattérlhas?baen laid down by the decision of thes Supremé Court
in Union of India Vs. Mohd. Ramzan Khan (supra).i The<q§ostioﬁ
uhether'this}judgement-is retrospective has besn raissd by the
counsel for the respondents, who contendad that this would.

apply aonly prospectively. The rsleyant portions of the judgement
read as foiloUé s “

"Deletion of ths second opportuaity from the schemse
of Art.311(2) of the Constitution has nothing to do
with providing af a copy of the report to the delinguent
in the matter of making his representation. Even
- 'though the second stage of the inquiry in Art.311(2)
has been abolished by amendmsnt, the delinguant is
i . still entitled to represent against the conclusion
. of the Inquiry Officer holding that the charges or some
i of the charges are establishad and holding ths
delinquent guilty of such charges. For doing away
with effect of the enquiry report or to mest the .
rscommendations of the Inguiry Officer in the matter
of impoesition of punishment, furnishing a copy af the
gapmrtvbocomcs necessary and to have the proceedings’

!
|
!

-
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completed by using some material behind the back of
the delinquent is a position mot countesnanced by fair
procedure, Whils by law application of natural

- justice could be totally ruled out or truncated, no‘hing

9.

a Full Bench judgement of this Tribunal in Balkrishan Singh
Singh

Kumar/Vs.

terms ¢

10.

one where

~Justice. ® :

has bsen dons here which could be taken as kseping
natural justics out of the procesdings and the series
of pronouncements of this Court making rulss of natural
justice applicable to such an inquiry ars not affected
by the 42nd amsndment. UWe therefore come to the i
conclusion that supply of a copy of the inquiry repart
along with recommendations, if any, in the matter of
proposed punishment to be inflicted would be within:
the rules of natural justice and the dslinquent would,
thereforae, bs entitled to the supply of a copy thersof,.
The Forty-Second Amendment has not brought about an
change in this position."

"There have been saveral decisions in different High
‘Courts which, following the Forty-Second Amendment,
have takasn the view that it is no longer necessary to
furnish a copy of the inguiry report to delingquent
officers. Even on some accaesions this Court has taken
that view, Since we havs resached a different conclu-~
gion now judgments in the different High Court taking
the contrary view must be taken to bs no longsr laying
down good law. UWe have not bsen shown any decisidn of
co=~ordinate or a large Bench of contrary raached byJ
any tuwo-lJudge Bench in this Court will also no long

be taken to be laying doun good law, but this shall:
have prospective application and no pUnishment imposed
shall De apen to challenge on This grounds " (emphasis

supplied).
Tha issue of retrospective effect has been settled in

T

Union of India (AT3 1991(2) 278), in the follouwing

"The usz of the words, "but this shall have prospective
application and no punishment imposed shall bs open |
to challenge on this ground® refers to casss which
have besn heard and decidsd by the Division Bsnches
of the Supreme.Court earlier. Those cases will not ' .

'be reopenad. This principls would also extend to all -

such cases which have become final, or appsal or SLP
dismissed or whare no appsal has been filed within the
prescribed time limit, all thess matters have be&omeL
final and it is no longer open to bs adjudicated upon.
In other words, in all thoss cases which are pending
before any Court of law or Administrative Tribumal i
which punishment has been inflicted, a plsa of not '
having bsen provided with a copy of the inggiry report
can be raised as infringing the rules of natural

The above rulingswould apply to cases like the preseﬁt
. |

an enquiry was held Follouing‘the procedure for

imposition of major penalties laid down in Rule 1410f the

[ ...190..
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CCS(CCA) Rules and furthor, where the Inquiry Officer #mtuxhéﬂ

‘a ?inding of the charges having bean proved.
11« : 1In vieuw of the above ths &lear position of the law,

i
|

we hold the disciplinary proceadings in this case have been
g-itiated by the non-supply of a copy of the Inquiry Raport to
the applicant immediately after the conclusion of the inquiry
and befnre the disciplinary authority arrived at his Findings

and proceedad to impose panalty. If the applicant had bsen

givan a copy of the inquiry report at that stage, it uould have
enablad him to cover the whola ground of the enquiry proceedian
and to point out ths various infirmities in the proceedings
which have been allegad including the non-supply of documants,
the non-production of witnesses and other allegod irregularities
and vioiations of the principlexof natural,justice. Theldisciali-'
nary'authority qouldfhave besn bound to cbnsidgr the representa-
tion, ahd if he found adsquate grbuads in ény of them, he would
have remittad the case to the Inguiry authorit%@é for Further
1nquiry and report, for reasons to be recordad in uriting as
per Rula 15(1) of the CCS(CCA) Rules. If on the other hand he
AFound that none af ths grounds warranted such action, the.
reprasentation uauld have baen rajacted by a reasoned order.
12. We, tharafore, quash the order of the foicer-lncharqa,
Army Brdnanca Corps (Records) of 11.10.85. We, however, give

| libsrty to. ths raspandents to procead uith the Inquiry if 80
advisad, from the stage of the submissiaon of ths Inquiry Report,
by furnishing a copy of ths sams ‘to ths applicant and giwhg"him
an opportunity to submit his representation therseon. Thereafter,
they shall praceed accarding to law in- cancluding disciplinary
procaedings. Consequent upon the quashing of the order dated

' 11.10 85, tha bompulsory retirement bscomes null and void.

Houaver, Y .give liberty to the respondents to pass fresh ordsr

according to law, In the event of the raespondants deciding

!
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‘shall be concluded and otder of the disciplinary authority

/procesdings
to continua the discipllnaryf we also @ifect that the same

shall be passed within a pericd of four months from the date

of fecaipt of this Order.,

Application is disposed of accordingly, with na

ordar as to costs.’

Whod==
MQ SR
(R. VENKATESAN) , (RAM PAL SINGH)
MEMBER (A) YICE CHAIRMAN
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