CAT/7/12.

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
$ | NEW DELHI ;

0.A. No. 453/50 v
‘ T.A. No. . ‘ 199

DATE OF DECISION 14.9:1990,

shri M, K, Kulshrestha 4 xRetitioner fpplicant f

Shri R, Venkataramani Advocate for the Petitioner(s) '
_ Versus f

Union of India through the Respondent |

SBCY., Miny, of Defence & ﬁnothnr

Shri P.P, Khurana : __~ Advocate for the Respondent(s)

CORAM ‘ : o
The Hon’ble Mr. PF.K. Kartha, ViCe-Chairman (Jud1,)

The Hon’ble Mr. D.K. Chakraverty, Admini stfa tive Member,
Whetkher Reporters of local papers may be allowed to see the Judgement ? fj»w :
To be referred to the Reporter or not ? \j,u !

Whether their Lordships wish to ‘see the fair copy of the Judgement ?
- Whether it needs to be circulated to other Benches of the Tribunal ?

N

(Judgement of the 8ench de11v~red by
Hon'ble Mr, P,K. Kartha, V.C,). '

The applicant, who is working as Additional

. Director in the Directorate of Technical Development and
/\',V : ' 5 X |
Production, (AIR) {(hereinafter referred to as DTD&P{AIN)),
. ‘ l

filed this applicaticn under Section 19 of the Adminisirati
Trununals Act, 1985 on 14,3,1%90, prdaying for a directicn to
thF respondents to extend to him the 5enaFit of the judqeL
ment of tha'Supreme'Court in the Union éf India & Others

Vs, KoT. Shastri, 3.7, 1220(1) 'SC 15 decided on 12.1.1990

and tolquash the amendment to Rule 12 of the DAGAS Aules
: s

1979, in vi - i |
C . gu of i ent 1 i
the aforasaid gudgemenc in Shastri's Dase.

) ol q \ '

24 In K.T Shastri's case, the Supreme Court leec
e Uns - him to G~

he Unicn of India should allou /Cf“ﬂtanP in' service

-

till
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~the Supreme Courty mentioned zbove,

a Full Sench of this Tribunal alloued his claim that he

g;) .

\

he attains the age of 60 years, Shri Shastri was also

< holding the post of Deputy Chief Sclentific Officer

in the DTD&P(AIR) in which the présent applicant is

also vorking.
3 The cbntention af the.respondenfs is that the
applicent is not entitled to the benefit of the judge-

ment delivered by the Supreme Court in K, T, Shastri's

|
dated 17.8,1990 passed by the Supreme Court in S.L.P. |

case. In this context, they are relying upon the ordsr

(Civil) No.6270~720/90 (Union of India & Others Vs,

B, Sampath & Others),

4, Thus, both parties before us are relying unon the'
. . |

decisions of the Supreme Court - the applicant on the

. - =y [} L] 1 . I
decision in Shastri's case, and the respondents on the
) . . : |
decicion. in Sampath's case,

5. Before we consider the applicability of the

aforesaid decisions of the Supreme Court to the facts

and circumstances of the present case, ue may briefly

recall the background of the tuo of the decisions of

Y

5, Shri K,T. Shastri, uwho uas a Deputy Chief Scisntin

fic Ufficer in the Dafence Aeronautical Quality &ssurance

‘Service, had filed GA=575/87 in the Hyderabad Bench of ..
Voo

; : !
this Tribunal claiming, inter alia, for the age of 5Up2Ta=

nnuation at 60 years, In its judgement dated 13,3%,1988,

ik Sl |

is entitled for the age of superannuation at 60 years(!igg
K.T. Shastri Vs, Union of India & Ors., A.T.n. 1988(2)
CAT, 37}, The Union of India filed Civil Appeal No,4284/55

before the Supreme Court against the aforesaid decision of

the Full Bench of this Tribunszl,
O




wara allowed by the Zupreme Court by order dated 17.8,%1990

—“ 35 -
7 Follouwing the Full Bench decision of this Tribunal
in K.T. Shastri's case, the Bangalo jench of this Tribunal
decided a batch of writ petitigns on 2nd March, 19%0,

holding that the age of sucerannuation of the applicants

1066 of 1688 - M.N., Pambal &

therein, uould be &) years {OA Nos, 879, 895, 1065, and |
Y Uthers Vs, Unicn of India &
B} {

Others), The iUnion of Indiaz filed SLPs against the afor g«
said dacisilon of the Ba.hgalgl*e Banch of the Tribunal whic
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Be The judgement inm K.T. Sh

by a 3-Member Banch of the Supreme Court \Panaanauh Misrm,

[

o == : - Q- Ath?
P.B, Sawant, and ¥, Ramasuamy, JJ) while 1in uampmuh

case the Juﬁqempnt wzs delivered by a 2-Member Bench

(Ranf%nth Misre and K, Tamaswamy, 33).
A .
g, e may now come to the facts of the present casea

=

in brief and consider uh ch of the aforesaid tuo decisliocns

: S
would he applicable to the facts and circumstances of the
10. The applicant joined the Dirsctorate of Technica
Bevelcoment & Production (8IR) zs Senior Scientific Officer,

o~

Grade [ in 1968 4t that point of time, the sald Tirscto

[t}

r
1
' !
formed part of the common Defence Science Service which a%so
|
consisted of two other sstablishments, namely, Dafence

Sesearch & Dsvelopment Organisation and Dlirectorats General

;

‘of Inspection, The three establishments uere governed by
Defence Oy

thBLbCl?ﬂCG Service Rules, 1967,

1. In 1975, the applicant was promoted to the naxt 3

nigher grade of Principzl Scientific Office
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1978-~79, the three establishmz
ynder s common Sarvice, were trifurcated s under:
"1} Defance Nasearch and Dauveloomen
{ORDY) was reconstituted as Defanc
Development Service (ORNDSY , 2 °
Tachnical Nevalopment snd Produc
Uas reconstituterd as Daf 8¢
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Aesurance Service {DAJAS), and 3) Directorate

General of Insoection (NGI) was reconstituted

.ag Defence Quality_ﬁs§g£aﬂgg’Qaﬁdﬁe,&ggﬁﬁ)Lwﬁ‘
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Separate service rules were made for eachn-of these ,

!
gstablishments,

; .
1

cal Guality Assurance Service Rules, 1979, §

DhD&R(Rir?, came to be governed by the Defence Aeronauti

The applicant, who was uworking -in ‘the

|

!

imilar rulels

1
|
I
i
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were made in 1979 to govern those who were working in th#

other tuo establishments {Dsfence Research & Nevelopment

serviCB Rules, 1979 which were notified on 30th Decembér,

1879, and the Defence Quality Assurancs Service Rulas,
1979, which were notified on 19th September, 1979),

12, We may briefly refer to the salient features of

present proceedings,

13, The Defence Aeronautical Quality Assurance Servige

Aeronauticsl Quality Assurance Service.Sule 7,uhich deal

with the initial constitution of the Service, reads as

folloussta

7.8 . lInitial constitution of the Service (1) (5}

these Rules, to the extent they are relevant to the

Fules, 1979 providesfor the constitution o

c
i
|
|
|
|
!
l
|

the Refence;
[

o
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All Group 'A' officers in the Defence Scierce

|
1
!
I
l
T

Service and uworking in the Directorate of
Technical Development and Production (air) on
tha date of promulgation of these rules shall

Aeronautical Quality Assurance Service in the
posts or grades corresponding to those which
v ;

they are holding on a regular basis,

(b)

lf

1

i

' |
be deemed to have bzen appointed to the Defence

!

!

§

i

|

Any such officer in the Dsfence Science
“ervice who is pr uas working on the
above date in any of ths offices or

!
i

-establishments under the Defence Research

and Development Organisation and the
Directoratz General of Inspsction shall

not bacome a member of the Defence Aero.,

nautical Uuality Assurance Service unless

OOIGUS
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hrze months from the date

e, within a2

n of thesa Tulss, oobs
2

)

thr
of promulgatio €
Ffor the Service and is Found fit for
appointment thereto, in the manner
mentioned in sub-rule (2) helau,

1
1
L

by

(2) The suitsbility for appointment tc the
Service in the cace of the Defence Sciasnce

' “Service OFTicers serving in the Nafence fesearch
and Development Organisation and Directorate
General of Ingpection who opt for Defence Aero-
nautical luality Assurance Service shall he
determined by a Screening Committee constituted

as under,

X XXX XXX XX XX XRR XX XXX
(3) Any officer referred to in sub-rtule (1) (&)
of this rule who does not, on selsction to
any grade in the Service, desire to be
absorbed in the Ssrvice, may continue %o
hold the post held by him immediately hefore
the sslaction as if he had nct been selected
< : and for this ocuroose that post shall he
deamed to have been axcluded from the Service
for so long s he continues to hold it, He
shall not be considered for ,ny further
promotion or confirmation in the Servica,”

14, Rule 12(1) uhich dezls uith ths other conditions
of service, is as underi-

o Other conditions of Service (1) The
conditions of sarvice of the memhers of the
Service in raspect of matters not expressly
providsd for in these rulss, shall mutatis
mutan die and subject to any special crders
issued by the Government in respect of the
Service, be tha same as those anplicable %o
officers (Civiliane) of corresponding status
in similar scientific institutions or organi-
sations under the Governmsnt of India

15, Similar provisions have haen made in the Ryules

applicable to the other tuo Services,

160 It is clear from Rule 7 extracted aboué that those
Groﬁp 'A' officers working in the Directorate of Technical
Develooment and Production (Air ) on the date of nromulgatizn

o L. [ . f < i 3 j 5 = a)
of the Rules, would automatluilly 5e annointed to the Jefasnce

o o~ 2135 :
Bronauvical fuality Assurancae Service in the ncsts or Aol
COT T et = - = o e 1
Chresponding Lo those whieph &k Yy vere halding an a ranyl w
, 2 103 x
v nd e Iy PRSI AE T A T H
PHOLEADY onerallion of lauw,  Thass who “ors then worliinas ip
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Deferice-Aeronauticdl Juality Service unless they exercise

their option in favour.of such appointment and unless

=

g - {
they are found fit for appointment thereto by a Screening
Committes, . -

]

0
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17. . 1t is zlso clear that those uho zre deemed

(m

have been apoointed te the Defence Aeronautical Quality

%ssufamce Saervice and who do not desire to be absorbed

in the said Service, may opt-to continus to held thzir |
“exlstTPq post and.that post shall be deemed to have haen
-PXClJO@d from the Service for so long as hs continues to
ﬁoldlit. He shall not he consideredAfor any further |

prometicn or confirmation in the Service,

18,  Similarly, Rule 7 of .the corresponding Rules

applicable to the other tuo Services providesifor deemed

opticn, option to get absorbed in one of the other two |

estaplishments and option not to get azbsorbed in the' |
1

N . . . o . |
establishment in which an officer was working at the ;

time of the commencement of the Rules, Thus, there is
a provision in Rule 7 for deesmed option to remain in the
‘establishment and Sesrvice where one was working (Subnruﬁe
(1) (a}), a provision for ophicn to the officers of  the
other two Services to seek absorption in the establishﬁent
in which they uwere not mcrking at the time of deemed option
(subwtule (1) (b)) and = provigicn for option to the |
deemad optee not %o get absorhed in the Service he was !
working {Sub-rule {3)). The applicant before us did n&t
chouwse to exsercise his ostion to go over to eithsr of :

the other tuwe Services and thus came to he absorbed in

the Defence Aeronautical Quality Assurance Service azs 3
' ) ) J : !
deemed optee, Though he wvas a deemed optee in ths |

Defence Aeronautical Qual lty Assurance Ssrvite, he 5

1

could have avalled of the opportunity to ont for the
itefence Research and Developmant Service under Nule 7(2)

of the 2efencas Ra rch and Develooment Service Rules, :

'197%9, but he chosa not to do so, In the prpsm

-aDp’lCauxOﬂ, the apnlicant naq nob cha7lennm¢ the

\

validity of Rule 7, mentioned abovas, .

O,‘/ ecoaeloe s




18, In March, 1979, e circular latbar Was issued

0]

; ‘ PR A
11 Zstablishments/Detachments under thes nThER{air
~eoussting Lo bring the Nefance Aeronautical Qualit

nasuraznce Servics fules, 1979 tg,thé:nﬁhiCELall of

serving in thelr establishment and ssking to forward

1t was also added that in the absence of any such o

211 4he officers in the 2TD&P {A4d 11 he deened

i
e
i

-
s
s

accepnted their option in the DTD&P (Air). A specimen Form

of option was also appended to the circular letisr,

20, At the time of trifurcation, the applicant b
us, Like K,T. Shastri bsfore the Full Bench and the
applicants before the Bangalore Bench of the Tribunal,

had “he aoption to elect to ssrve in any of the three

,-l -
3
(%]
@]
O
]
e}
e,
83
3
@]
25}
[l
[
[wad
-
o
T
@
o
L]
G
<
Pt
0
[
O
u]
[6)]
2
=
=y
[
—
®

sRTVIiCE2S
mentioneac

absosbed in the othaer Sarvices and pre

in the same Service to which they were deemed to be

zpnointed at the time of trifurcation, In other words,

they chose to remain in the Defence Asronautical QJQuality

21, In K. T, Shastri's case, tha Sucnreme Court zd
to the issue of option in aars. 6 of its judgement and

observed azs followsti
evsesnssldOaver, at that

cption was given to the employ;e
the diffarent units t

t

o opt for one oF bhu
other of the units., It appezrs that those
who were already werking in either of the
three units were dsemed to belong to the
respective Wly constituted service,

ne T
belng so, thaeir ssrvice conditions will hav
to run parallel and no discrimination can be
made betwesn tham oy an unilatasrsl

ction,
Q

&5

O
o
[y
2
<
@
.
—4
-y
®
g
Q.
}.
jo R
3
o)
o
@]
>
O
Q
(6]
6]
-+
Q
o
-
T
-
¢t
cr
=]
[38)
(4]

i
af ord

ct
I-—l-
2
o
@

varbead

e o ales s,




(?/‘

/retirsment

Dbefore the Supreme Court disposed of the asieal Filed by

~
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f . The classification meds between them further

has no rational basis and no nexus of such- o
; classification to the object sought to be
achisved has heen shown to us by Mr, Subba
Rao appearing for the appellants, In the
circumstances, the denizl of .the benefit
of enhanced supsrannuation age of the membars
of one unit while the same is granted tn the
members of the other unit amounts to discrimi-
nation, violative of Article 15 of the ‘
Constitution,"

2 In Sampath's case, the Sangalore 3ench of the

*

N

|
Tribunal opbserved in its judgement dated 2.3,1980 that i

ﬁhe applicantsAoptéa to go to DéFenqe Aeronautical Quality
Assurance‘Service. In other words, they did not oot td Qo
to either @f the two other Services, Adverting to thist
the Supreme Court cbssrved in its judgement in Sampath'%
case aslfollouszu . : S

Meeeeeeotde Find that in the claim petition filed |
by the respondent bafors the Tribunal, he has |
categorically admitted that he was given an ;
opportunity to exercise option and as a rasult = |
of the axercise of option, he was put into one
of the trifurcated services where retirement
age is 58, 1In- such circumstances, respondent |
is not entitled to the benefit of the judgsment .
delivered by this Court in K,T. Sastry's case,

We accerdingly allow the appsal, vacate the '
Judgement of the Tribunal and dismiss the claim.y °

23, After the Full Bench of this Tribunal delivered |

its judgemsnt in K.,T. Shastri's cése on 13,3,1388 =2nd 'i
| |

§
i

!
12,1,1990, the respondents amended Rule 12 of the Defen#e

the Union of India against the aforesaid Judgement an

Aeronautical Assurance Service Rules, 1979 on~5.7.1988,|so

- J‘ , ) ) . . o~ -
as to provide that in the matter of retirement, the !

s

of ficers oft the

€3]

grvice shdll be governed by F,R.55, i

. [ ' oo .
at tne ags of 58 years., In K.T. Shastri's cass, the

respondents had contended hefore the Supreme Court ihat'the
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of Seg-vice Far the mzmbers halonginn to ths diff zraent

units, The Supreme Court chesgrved thet the cusstion

iavnlvsd was not whether ths Jovernment had such a nouver,

“hat no discrimingticon csn ha made betwessn them by a

unilateral =ction. The Supreme Court did not, in terms,
rafer Lo thz2 amendment to Rule 17 made on 5,7,1988, in it

julgement, .

24, In Sampath's casa, the Supreme Court observed ths

as 2 result of thz exarcise of cption, the respontent

nfficer was put intc ane of the trifurcated Zervices Whare
retiremsnt age iIs 58 and in the circumst: nces, he wag not
it of the Ju'nement delivared by the

Sunreme Ceourct in K.T. Shastri's casze, It will be ncoticed

s

that reference tu the retiremsnt age of 538 in the aferszssid

oheo~vation is a t=2ference to the zmendment to Jule 12 vhich

Wwas nade on 5,7.1968, The Suoreme Court did nobt f

- - I \ 1 ~ -
rixatlon o the retiramsnt 2ge ror the officers of ithe

. The learnad counsel for the applicant hefor
L)

argusd thot tha judgemaent of the Supreme Court is a Tudnoe

in vamond stught to distinguish it feom tha l=ter

Sudgenent in 5 c~se Which deces nokt ovaer~ride the

taw 11id douwn in K. T, Shastrits cace

For the respondents.arnued that the judoement of the

~

Suprems Court in KL,T. Shastri's cace anplied Lo the facts

9]
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' LA [P,
~nd circumstances of thzt case and Adoss not constitute

a judgemsnt in rem, According to him, the lau laid douwn

1

- . ~ . . 3 . Lon by o
by the Suprems Courti 1n Sampath's ca will apply to the

9]
w

f.cts and circumstances of the case., The learned counsdl

for the applicant drew our attention to the dismissal of

ihg Revisu Petition filed by the Unien of India in the

’ T
Supreme Court egainet the decision in Shastri's cnse and
the steps taken by the respondents to file & similar

: o ER - - |
setition zgzinst the decision in Szmpath’ s case. e
havue duly considered thase asnects of the matter, Ansuer

sticn whether a judgement of the Supreme Court
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to the gus
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9lizs only to the narty before
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the Supreme Court, would dspend on the wording of the
ar as the Trihuna2l ie concerne’d,

we are bound by the durgementes of the Supraeme Court in

K.T. Shastri's cazse as wall as in Samszath's case, dhat

we have been callad uoon to 2o in ths instani cwse ig to

decide which of the tuo judganents of ths Sunreme Ccourt
apnlies to the facts and circumstances of the instant |
crnse,

- 25, In this contsxt, the circuhstgnces which have té

bg korne In mind ar

[69]

the nature of the ontions envisaned
in Rule 7 zand the amendment of RAule 12, menticned abovae.

The judgement of the Sunreme Court in K.T, Shesirits ¢

13y

se

does not explicitly deal with them though the zmendment
tc ule 12 had been mada before the judgement was deliviered
. ] [N P 2 e £ . . . .
and  though this fact was apoarently orought to the notice
of the Suprsme Court, In Samnath's case, the Susreme Dourt

o

hzs considered the nature of option sxercised by the

O
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hefore tha “angaolore 3ench of the Tribunal =nd
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thz validity of the anendment of Rule 12 prescribing the

rscirement of 58 years in tha case of thoses who chos

o
M
ud

2
to renain in the Defance Aeronautical Juality Absur:nre
Service,

e Suprema Court's judqgement in Sampath's case
rha/

W
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is later in point of tims Zts judgament in K, T, Shastr

)

crse, Juo Jurdges who heard =2nd de
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=zlsc cn the Hench which decided ¥, T, Shastri's caze, s

~nd others before the Jangalore dench of the Tribunzl, v

ara of the ooinicn that the stznd of the resnondants
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led to the beanefit of the judgement of th

Supreme Court in K, T, Shastri's case, cannot he fzulted

®
28, In the light of tha sbove, we held that the
applicznt is not entitled to the benefit of the judgemen

of the Supreme Court in K,T, Shastri's case, Therefore

W G"Wﬁ}&m% o

(. K, Lhurxﬂ’cr ) (P, K, Kﬂrthi}
AMministrative ﬂamnar Vice-ChairmaniJudl,
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