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DATE OF DECISION 14. 9. 1990,

Shri f'l, K. Kulshrestha ^etitiooes Applicant 1

Shri R. Uenkataramani Advocate for the Petitioner(s) ;

Versus ;
Union of India through the Respondent
5ecy., I'liny, of Defence & Another : -
Shri P.P. Khurana Advocate for the Respondent(s) ,

CORAM

The Hon'ble Mr. P. K. Kartha, \/ice-Chairman (3udl,) ^

The Hon'ble Mr. Chakrav^orty, Administrative nember,

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? , i

3. Whether their Lordships wish to ^see the fair copy of the Judgement ?/^
'4. Whether it needs to be circulated to other Benches of the Tribunal ? |

(Judgement of tho Bench daliuared by
Hon'ble nr. P. K. Kartha, U.C. ),

Tha applicant, who is working as Additional ; '

Dir5c..Dr in the Oirectorate of Tgchnical Dev/elopment and
I

Production, (aIR) (hereinafter referred to as 0T0,5;P (Ain )),
filed this application under Section -19 of the Administra'tiue

Tribunals Act, 1985 on 14.3.1990, praying for 'a direction; to
the respondents to extend to him the benefit of the judqe-

liient of the Supreme Court in, the Union of India\5: Others '

Vs. K.T. Shastri, 3. T, 19S0(1) SC 15 decided on 12,1.1990

and to quash the amendmsnt to Rule 12 of the DAQAS Rules,

1979, in v/ieu of the aforesaid judgement in Shastri' s case.

K.T, Shastri's case, the Supreme Court diractod
_ • . him to

the Union of India shouLd .allou ^continue in' service till , '

a-



is.

©

2 ».

he attains the c3g9 of 60 years, Shri Shastn uas also

^ holding tha post of Deputy Chief Scientific Officer
y •

in tha OTDaP(AIRj in which the present applicant is .

also Working, " '

3, The contention of ths .respondents is that the

applicant is not entitled to tha benefit of the judge

ment delivered by the Supreme Court in K, T, Shastri's
I

Case, In this context,- they are relying upon the order j

dated 17,8, 1990 passed by the Supreme Court in S, L, P, •!

(Civil) No, 6270-720/90 (Union of India & Others Ms,

B, Sampath & Others),

4, Thus, both parties before us are relying upon tha'
I

decisions of the Supreme Court - the applicant on the |

decis.ion in Shastri' s case, and the respondents on the '
i

decision.in Sampath's case, '' ;

•5, Before ue consider the applicability of the '

aforesaid decisions of the Supreme Court to the facts

and circumstances of the present case, we may briefly

recall the background of the two of the decisions of i
i

the Supreme Court,- mentioned aboue, j

6, Shri K,T. Shastri, who uas a Deputy Chief Scienti-
!

fic Cfficer in the Defence Aeronautical Quality Assurance

.Seryice, had filed GA-575/87 in the-Hyderabad Bench of ^
^ \

this Tribunal claiming, inter alia, for the age of supsr'a-

nnuation at 60 years. In its judgement dated ' 13.3-, 1980 ,i

a Full Sench of this Tribunal alloued his claim that he

is. entitled for the age-of superannuation at 60 years{l/id3

K,T. Shastri 1/s, - Union of India & Ors, , A. T,n, 1988(2)

CAT, 37), The Union of India filed Civil Appeal No.428/4/BB

before the Supreme Cour t' ag ain sf th e -af or esaid decision of

the Full Bench of this Tribunal,
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I, Follouing bhe'Full Ban ch ' d ec ision of this Tribunal

in K.T. Shastri' s case, the Bangalore Jench of this Tribunal

dacirJod a batch of writ petitions on 2nd riarchj 1990,

holdiny that the ag a of su oer annuati on of the aoplicants ;
1

therein, uould be 50 years (OA Nos. 879, 895 , 1065 » and

1066 of 1988 " n. N, ^arnbal a Others I's. Union of India &

Others), The Union of India filed SLPs against the afora-j

Said decision of the Bangalore Bench of the Tribunal uhich

uere alloued by the Supreme Court by order dated l7.8ol99a.

8. The judgement in K,T. Shastri' s case was deliuered
by a j-PlBmber Bench of the Supreme Court ("Randanath ['lisrs,
P.8. Sawant, and K. Ramaswamy, J3) while'in Satnpath's

case t^ie judgement was deli\^erBd by a 2-^l3mber Bench

(Rangnath Misra and K. Ramasw amy, 33).
IJe may now come to the facts of the present case

in brief and consider which of the aforesaid two decisions

would be applicable to the facts and circumstances of the

instan': case,

in. The applicant joined th e'0 ir ect or at b of Technical

De\j'elo Dment & Production (aIR) as Senior Scientific Officer,

Grade I in 1968, At that point of times the said 'directorate

formed part of the common Defence Science Service which also

consisted of two other establishments, narnely. Defence ^

Research & Oevrelooment Organisation and A) ir ec tor ate General

•of Inspection, The three establishments were governed by
0 ef en c 8

the^Science Service Rulesj 1967.

II, In 1 975 ? the applicant was promoted to the next ^

higher grade of Principal Scientific Officer. In the year

1978-79, the three establishments which hitherto functipr,]

under a common Service, were trifurcated as under •-

"1) Defence HasBarch and Daveloament
(DP.OQ) uas reconstituted as Def enc e
Oevelopment Service (ORDS) j 2}
Technical Oevelopment and Production (Ijju
Was reconstituted as Dafence P e "• cn
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Assurance Serv/ics (DAQAS)," and 3) Directorate
Gensral of Insoection (DGI) was reconstituted

. a.s__D sf enc_e_ Qu al i_P._ssuxaQ5.g ^enygc e SA-S) •

Sleparate seruice rules usEe made for ea'cn'of these
i • •

establishments. The applicant, uho uas uiorkino •in "thb
r . ; j

OjTQ&P;( Air), ca.Tie to be governed by the Defence Aerbnautii-

cjal Quality Assurance Service'Rules, 1979, Similar rulejs

uere made in 1979 to govern those uho uere working in th

dther tuo establishments (Defence Research & Development'

Service Rules, 1979-'uJhich uere notified on 30th December,

1979, and the Defence Quality Assurance Service Rules,
; ' • ' i

1 979^ uhich were notified on 19th September, 1979), i

12, Ua may brief ly 'ref er to the salient features of |
these Rules, to the extent they are relevant to the !'

presrsnt proceedings, |
13, The Defence Aeronautical Quality Assurance Sarvi^e
F'ulss, 1979 orovideofor the constitution of the Defencei

i
Aeronautical Quality Assurance Service.Rule 7,uhich deals

I

with the initial constitution of the Service, reads as '
i

follous:- !
!

" constitution of the Service (l )
All Group 'A' officers in the Defence Science !
Service and uorking in the Directorate of ;
Technical Development and Production (air) on j
the date of promulgation of these rules shall j
be deemed to have baen appointed to the Def.snce i
Aeronautical Quality Assurance Service in the '
posts or grades corresponding to those uhich !
they are holding on a regular basis, !

i
(b) Any such officer in the Defence Science I

Service uho is or was working on the '
above date in any .of the offices or" '

- establishments under the Defence Rese^'rch
and Development Organisation and the
JirectoraLe General of Inspection shall '
not become a member of the Defence Aero-!
nautical Quality Assurance Service unless

Q—



hs, uithin thraa months frDin th 0 date
of promulgation of these rulss, opts
F r> T- h• r ens Seryica and is found fit for
appointment thereto, in the manner

• in en ti oned in sub-ruls (2) fa el qu ,

(2) The suitability for apoointMsnt to the
^SsrviCB in the c-.r-'e of the Defence Sciancs
"fjeriyice Df'^icsrs serving in the Dsfence research
and 0 ev elopment Organisation and '3iractorate
General of Inspection uho opt for Defence Aero
nautical Cluality Assurance Service shall be
determinsd by a Screening Committee constituted
as under,

5<XXX xxxxx xxxxx xxxxx

(3) Any officer referred to in sub-rule (I) (a)
of chis rule uho does notj on selection to
any grade in the Service, desire to be
absorbed in the Service, may continue to
hold the post held by him immediately before
the selection as if he hgd not been selected ,

Vi and for this puroase thst post shall be
dssmsd to have been excluded from the Service
for so long gs he continues to hold it» Ha
shall not be considered for „ny further
promotion or confirmation in "the Service.''

14. Rule uhich deals uith the other conditions

of ^sarvicsj is as under:-

_ Other conditions of Service (l) The
conditions of service of the members of ths
Service in respect of mattars not expressly
provided for in these rules, shall mutatis
muhandis and subject to any special orders
issued by the Government in respect of the
Service, berths same as those applicable to
officers (Civilians) of corresponding status
in^ similar scientific institutions or organi
sations under the Government of India,"

15, Similar provisions have been made in the Rules

applicable to the other tuo Services,

15. It is clear from Rule 7 extracted abo\/e that those
i.roup 'A' Officers working in the Directorate of Technical

Oe.^aloamant and Production (;Ur) on the date of oromulgati-n
oF the Rules, would automatically oe oooointed to ths lefonoa
Aeronautical Quality Assurance Service in the aostc n- n,

. • corresponr^ina to chose Mhich ch ey ar e holding ' 0^1 !'7"
operaUon of lau. Thogy in

L-ns ach-r tuc estab 1ish'nan ts, uin not •p• . "•
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okfencQ-Aaronautical quality Ssrv/ice unless they exarciss

thsir ootion in favour, of such appointment and unless ;
I ' .

^ thsy are found fit for appointmsnt thereto by a Screening
\ I

dornmittes, ^
I ;

li7, , It is also clear that ,bhose uho are deemed to , '

hiav-'s been appointed to ths Oefence Aeronautical Quality •

Assurance Service and.uho do not d'esire to be absorbed
in the said Service, may opt"bo continue to hold their i

existing post and • that post shall be dsG.ned bo have beer)
; ' ' • ' • i

• sxcluded from the Service for so long as he continues to

f^old^it. He shall not be considered for any further
promotion or confirmation in the Service,

13, Similarly, Rule 7 of .the corresponding Rules

Bpolicable to the other tup Services providesi'fcr deemed
i

option, option to get absorb,ed .in one of the other two I

establishments and option not to gat absorbed in the' '

establishment in uhich an officer Uas working at the ;

time of the commencement of the Rules. Thus, there is '

a provision in Rule 7 for deemed option to remain in the

'establishment and Service uhare one uas uorking (Sub-rule

(O (a))? a provision for option to the officers of .the'
other two Services to seek absorption in the establishm|ent
in which they were not working at the time of deemed op|tion
(Sub~rule (1) (b)) and ,a provision for option to the |
deemed optee not to get absorbed' in the Service he uas '

working (Sub-rule (3)), "The apqlicant before us did not

choose to exercise his option to go over to either of j .
the other tuo Services and thus came to be absorbed in i

the Defence Aeronautical Quality Assurance Service as a
I

•deemed optee. Though he was a deemed optse in the !

Oafance Aeronautical Duality Assurance Servite, he i
1

could have availed of the opportunity to opt f op the i

Qeffsnce Research and Development Service under Rule 7(2)

of the 0 ef enc a-Research and '3evelopmQnt Service Rules,:

;1979, but he chose not to-do so. In the prssaat

• ' • application, the aprolicant has not challenged' the

validity of Rule 7, mentioned above.

--4

i
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19, In Piarch, 1979^ a circular latter uas issued to

all cstablishmants/Detachments under tha OrD&P(Air)
renuBsting to bring the Oefsnce Aeronautical Quality

of ^ .
!\ssuranc8 Sarv/ice joules, 1979 t o . the •no tic - oitj.cers

serving in their establishment and asking to foruard to

the Hsi-d qu ar tar s by 25,5» 1979 the opT:.ionr. of thosa

officsrs uho do not wish to be absorbsd in th s Ssruice,

It iJas also added that in the absence of any such option;

all the officers in the DTQiP (Air) uill be daened to have

accsptsd their option in the DTD&P (Air). A spacimen form

of option uas also appended to the circular latter,

2n. At the tinis of trif urc a ti on 5 the applicant bsfore

US; like K,T» Shastri bafora the Full Bsnch and the

applicants before the Bangalors Bench of the Tribunal} |
!

had the option to elect to csrva in any of ths three

osruicss in accordanca uith the provisions of Rule 7,

mentioned aboue. ' They did not choose to elect to be.

absorbed in the other Saruicas and preferred to continui

in the same Seryics to uhich they usre deemed to be

apopinted at the time of trifurcation. In other.uordsj!

they chose to remain in the Defence Aeronautical Quality

Assurance Ssruics itself, ' i

21. In K.T, Shastri's case, the Suoreme Court adverted

to the issue of option in para.S of its judgement and

ob sery ed as foilouisS-

" .HoLu'everj, at that time, admittedly no
option uas given to the employees working in
the diffarent units to opt for one of the
other of the units. It appears that those
uho uere already working in either of the
three units were deemed to belong to the
respective neuly constituted service. This
being so, their service conditions uiill have
to run parallel and no discrimination can be
made betuesn them oy an unilateral action,

Q_^
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stir ament

^ 8

' The classification mpde between- them further |
has no rational basis and no nexus of such'

I classification to the object sought to be i -
achieved has been shown to us by Tlr, Subba
r? ao -aopearing for the appellants. In the
circufDstances, the denial of^the benefit ;
of enhanced superannuation age of the membars
of one unit uhile the same is granted to the i
members of the other unit amounts to discrimi™ |

i nation, v/iolatiue of Article 1 6 of the
Constitution." ' . !

22. In Sampath's. case,- the Bangalore Bench of the '
i

Tribunal oDserued in its judgement dated 2»3, 1 990 that ;

the applicants, opted to go. to Oefenc.e Aeronautical Qual-iity
4

Assurance- Service, In other words, they did not oot to go

to either of the tuo other Services, Adverting to this,

the Supreme Court observed in its judgement in Sampath's

case as follows:- . i

".......'uie find that in the claim petition filed, |
by the respondent before the Tribunal, he has |
categorically admitted that he was given an ;

. opportunity to exercise option and as a result ' '
of the exercise of option, he was put into one
of the trif urcated services where retirement
age is 56. In such circumstances, resoondent i
is not' entitled to the benefit of the judgement •
delivered by this Court in K, T. Sastry' s Case. ;
liie accordingly allow ^the appeal, vacate the j
.judgement of the Tribunal and dismiss the claim." -

23. .After the Full Bench of this Tribunal delivered j
its judgement in K.T. Shastri's case on 13, 3. 1988' and -I

before the Supreme' Court disposed of the aoieal filed by
!

the Jnion of India against the aforesaid judgement on

12,1„ 1990, the respondants amended Rule 12 of the Defence

Aeronautical Assurance Service Rules, -1979 on- 5.7.l9B8,isQ

as to provide that in the matter of retirement, the •

officers of- the Service shall' be governed by F.Fi.SS, i.e., !

at tne age of 58 years. In K.T. Shastri's case, the

respondents had contended ibefore the Supreme Court that'the

Q i
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lovernmant hid a right to prescribs difPersnt conditiuns

of 5e':v/iC9 Por the ~3nnbars bslDnginn to ths dirfsrant

units.' Tha SuDrene Court obssrv/ed that the ciuestion

inyoluad 'uss net uhethar tha ^ovurnment had such a poL'sr.

The; ouestion uas w'nsth.^r the rsspondsnt '-'3 3 also entitled

to tbie '/jsnsfit of the ocuer go exsrcisad in th.-;' facts

and cir cumstancQs of the C3S8, The Suorg-ie Court obssrusd

thTit nc d iscriminati on Can ba .T.ade bstuean tham by a

unilatsral :?.ction. The SuprBrne Court did not, in tarns,

refer to th3 a men dm on t to Rule 12 made on 5,1 986; in its

jjdgssrnsnt,

24. In Sampath' s cs-ss, ths Suprsme Court observed th1

OS 3 result of tha exBroice of option, the rsspondsnt ,

officer i-'-Hs put into ans of the trifurcp.ted Serx/lcss uhare

retirement age is 58 and in ths cir cumst ;:nc 8S j he ugs not

t3nti":;led to the benefit of the j j'^'g arnsnt daliuared by the

Supriama Court in K.T. Shostri"' 3 Cns'o, It uill bs noticed

that rsferencB to the retirenant ngs of 5S in the afor9s:-jid

obsQ'uation is a rafarencs to the ornendment to rJule 12 ;:hich

u.is 'nodB on 5. 7. 1988. The SuDre^ne Court dirt not find ths

rixa tion or the retirsTierit ?.g 3 r or the ofr'icers ol"' ths

Oefence Aar on 3 u ti c'd i]'uality Assurance Service discri,-ni-

natory and violntive of Article 16 of ths Con sti :.u ti on,

25. Ths l3,::rn3d counsel for the apoliosnt before us

srguBd that the judge-Tient of the SuprsrriB Court is a -'udgo-

•nent in rorn ;nd sa.upht to distinguish it frorn tha later

,-^udge:aunt in Samoath's c-ae uhioh does not over-ride the

i a^' laid doun in K. T. Shostri^ s onse. The learned oiunsai

for the r sspond on ts-ar a usd that ths judgement of the

Supreme Court in K.T. Shastri's case aoplied to the facts

•1 n
«#•«« *#>
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rnd ci-rcumstr'.nces of thst case and doss not conshitute

a judgemant in rern. According to hirn, the law laid doun

by the Supr sma Court in Bai^nath's case will apply to ch g

f .-ct& and circumstances of th a case. The learned counsdl

for th s applicant drsw our attsntion to th0 dis.uissal of|

ths r.exjisv Petition filed by the Union of India in ths
1

Suprem.s Court against the decision in Shastri's case and

the stsps takan by the respondents to fils a sitnilar

petition against the decision in Sampath's case. Ue

have duly considered these asoects of the matter. Answer

to tne guGsticn whether a judgement of ths Suorerne Court

is a .judgement in r em or ap-jlias only to the party before

the Supregme Court, would depend on the wording oi the

judgement itself. As far as the Tribunal is concsrnei,

L.'B are Dcund by the judgements of the Supreme Court in

K. T» Sl'iastri® s c^se as well as in Sampath' s case, '•-ihat,

we ha^^e been called uoon to do in the instant c--:se is to

decide uhich of the turn judgrainents of the Suoreme Court'

applies to tlTe facts and circumstances of the instant :

c ase,

I

•25. In this context, the circumstances which have to

b a borne in mind are the nature of the options envisaged,

in .Rule 7 and the amendment of Rule 12} mentioned abovyr^.

The judgement of the Suoreme Court in K.T, Shastri's case

doss not explicitly deal with them though the amendment

to rule 12 had been made before the judgement was delivjered

and though this fact was apoarentJy Drought to the notice,

oP the Suprsme Court, In Samoath's case, the Suareme Court

has considered the nature of option exercised by the

1.. ,



p^rtifis before i:ha ann or e 'i^snch of th s Tribunal r.nd

'ch-3 Validity of the an snd men t of Rule 12 prsscribinq the

rebir tinienh age of 58 years in tha cr.se of these uho choso

to renain in the-OsfsncB Aeronautical Huality Assurance

Seruicie,

27. Tha 5uprQ~i3 Court's ju'.''q a'nent in Sampath's case
than •

is la'.Br in point of tirna /_' ;its j urtggmGnt in K. T, Shastri' s

c.-,s9. Tug jurigGS uho heard anci dscirjed Sa^npath' s case, wcra

also cn tha '-•! enc h uh ic h riecided K. T, Shastri's case. As '

the applicant before us also was given an opportunity to

exercise option a^d as he also chose to pst absorbed in t'ne

Defence Aeronautical '"Juality Assurance Service lii-e Sampath

and others before the rJangalore dench of the Tribunal? e

are of the opinion that the st^nd of the resoondants that

he is not entitled to the benefit of the judgement of the

Supreme Court in K.T. Shastri's case, cannot be faulted.

28, In the light of tha abovsj ue hold that the

anplicant is not entitled to the benefit of the judgemsnt

of tha Supreme Court in K.T. Shastri's case. Therefore,

tha apblication .is disposed of accordingly. The interim

ordor aassed on 30..:5. 1990 , is also hereby vacated.

Ihere uill be no order ^s to costs,

Q

^ <r(O.K. Chakr a'v/cr ty ,) (P. K. iCartha;
Administrative T^ernber I'i c e-Ch airman (Judl. '»


