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(DELIVERED BY HON'BLE SHRI I.K. RASGOTRA, MEMBER (A).

Shri Niranjan Singh, the applicant has filed the
above OA under section 19 of the Administrative Tribun-

als "Act, 1985, challenging the impugned order No.753-

" E/6/3(EI) dated. 6.11.1989 (Annexure AI) promoting his

Juniors as Deputy Shop Superintendent (Rs.2000-3200
-Revised Pay Scale) on regular basis. The case of the
applicant is that he was working as Chargeman (pay scale
Rs. 425-700 - pre-revised) since 1977. He was upgraded
in the scale of Rs. 550-700 - pre-revised scale, w.e.f.
1.1.1984 consequent upon restructuring of the cadre. e
was however, ignored for further promotion as Deputy
Shop Superintendent in the grade of Rs. 2000-3200 on
adhoc basis aginst which he had protested on 11.9.1987.
Ultimately, he was also promoted on adhoc basis as
Deputy Shbp Superintendent in the grade of Rs. 2000-3200
on 12.1.1988. Since the post of Deputy Shop Superinten-

dent is a selection post the process of selection was
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initjated vide Respondent's order dated 26.10.1988 when
21 eligible candidates were called. to appear in the
written test. Seven candidates were declared successful
vide respondent's letter dated 21.12.1988 including the
applicant who was at S.No.2 of the 1list of the
candidates, who qualified in‘the written test. The viva
voce test was held on 6.1.1989 and the final select list
comprising three successful candidates was announced on
16.6.1989. While the applicant was not in’ the final
select 1list, his junior Shri Avtar Kishan and Shri S.P.
Sharma were on the panel. A1l the three persons
selected were appointed as Deputy Shop Superintendent on
regular basis w.e.f. 4.7.1989. Two more persons junior
to the appiicant was promoted subsequently on 6.11.1989.
The applicant represented against his supersession on
10.9.1989 contending that he had no adverse confidential
reports as none was communicated to him and that his
record of service was unblemished. The applicant
further places reliance for being included in the select
list of Deputy Shop Superintendent on the basis of
Railway Bogrd's letter of 1976 which provides
"Panels should be formed for selection poste in
time to avoid adhoc promotions. Care should be
taken to see, while forming panels that employees
who have been working in the posts on adhoc basis
quite satisfactorily are not declared unsuitable
in the interview. In particular any employee
reaching the field of consideration should be

- saved from harassment.

The Board desires that the above instructions
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should be strictly complied with, particularly in

regard to SC/ST employees”.

Based on the above guidelines eontained in the Railway
Beard's 1etter»(Supra), the applicant has contended that
he should have been placed in the final select 1list of
.16.6.1989, as he had passed the wnitten test and as he
had been working as Deputy Shop Superintendent (Rs.

2000-3200) on adhoc basis w.e.f. 12.1.1988.

The learned counsel for the applicant further

cited Central Administrative Tribunal, Calcutta Bench's

" decision reported in ATR 1987-11I CAT 517 Mohini Mohun

Dutta Vs. UOI & Ors. and ATR 1986(1) CAT:PB 16 S.P.

Banerji Vs. UOI & Ors. in support of his case.

2. . The respondents in their written reply have
’submitted that applicant has not challenged the panel of
the selected candidates announced on 16.6.1989 but has
enly challenged the order promoting S/Shri A.V.d. Murtny
and P.M.M. Singh, Chargemen‘ on regular basis 'against

existing vacancies. it has been further averred that

the applicant was appointed on adhoc Dbasis pending

passing the requisite selection test and since he has
failed in the selection he can have no grievance against
hie non-regularisation. He has no 1legal right to be
allowed to continue in the post of Deputy Shop Superin-
tendent on account of his failure in the selection. It
Vis -also averred that the record of service of the

applicant is not unblemished, as the applicant has been

punished on 11 occasions so far. These punishments are:
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(a) Censure in February, 1968, July, 1968;
(b) Stoppage of Passeé for 12 months in 1966;
(c) Withholding of passes/PTOs 1in July, 1981, July,

1982, March, 1984, February, 1985, May, 1985 and
Novemher, 1987;
(da) withholding of increment temporarily for one year

in 1985.

All these minor penalties relate to the period
prior to the selection. There is‘no averment in the
written reply to indicate that the applicanf's work was
‘not satisfactory after he was promoted on adhoc bﬁsis as
Deputy Shop Superintendent w.e.f. 12.1.1988. The
respondent's contention 1in paragraph 4 in reply to
paragrph 4.23 ‘and 4.24 of the application that "it does
not lie in the mouth of the applicant to allege that he
had been working in a satisfactory ménner" in view of
the details of punishments furnished above lacks convic-
tion, The respondents have also stated that in the
ratio of Jethanad's case (Full Bench Judgement) the
applicant has no right to be retained in the post of Dy.
S.S. on adhoc basis, as'he has failed in the selection.
The pleadings made.in the written reply were reiterated
by the learned counsel for the respondents in the

hearing on 13.8.1990.

The learned counsel also submitted that the
applicant had ‘come up for viva voce test by virtue of
the modified scheme introduced vide Railway Board's

letter No. E(NG)I/83-PMI-65 (PNM/NFIR) dated 5.12.1984,
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which allows senior persons to come up for viva voce by

adding marks for seniority mnotionally (such' notional
marks are however not included in the final tally of the
marks obtained both in writteﬁ test and viva voce for
the purpose of empanelment.) Thus although he was made
‘eligible for the viva voce test, he failed to qualify in
the examination and merit a -place on the sélect list.
The learned counsel for the respondents also submitted
service record of the appiicant and the proceedings of -
the‘departmental promotion committee for ' the perusal_of

the court.

3. From the proceedings of the selection committee
it is observed that 13 candidates had appeared in the
written test on 26.11.1988 and only 6 candidates were
found eligible for the Viva Voce. ."Out_vof these 6
candidates S/Shri Niranjan Singh énd Avtar.Kishan could
lnot obtain 60% marks but by adding the seniority marks
the& secured more than 60% marks and as such they were
inéluded in the 1list of eligible candidates for Viva
Voce Test". The proceedings go on to further récord
that "out of the above 6 candidates, candidate at Item
No.2 above, viz. Shri Niranjan Singh could not obtain
60% marks either in the pfofessional ability or in the
aggregafe and as such he has ndt been placed on
empanelment although he is already working on adhoc

basis as Deputy S.S. C & W in the grade of Rs.2,000-3200
~ (RPS)". |

4, We have carefully considered the submissions of
Advocate Shri B.S. Mainee for the Applicant and Advocate
Shri O.N. Moolri, for the Respondents and the material

placed including the proceedings of Departmental
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Promotion Committee.

It is observed that besides the candidates who
obtain 60% of marks in the written examination, others
who obtain 60% of the total of the marks prescribed in

the written examination and for seniority have also been

. made eligible for viva voce test in terms of Railway

Board's instructions of 5.12.1984. Thus if a candidate
has been called for interview, it does not mean that he
has necessarily qualified in the written examination.
The applicant's averment in paragraph 4.9 of the
application that he was declared successful in the
written examination vide Annexure A-V, page 14 of the
paper book, indiéates lack of appreciation of the
modified system of eligibility for being called for viva
voée. The Respondent's letter at Annexure-V, (page 14
of %he paper book) only 1lists the names of the
candidates who are eligible to be called for viva voce
test. It does not say that the candidates listed

therein have passed the written test. From the proceed-

ings of the Selection Committee and the results attached

. therewith we find that the applicant secured 19 (out of

35) marks in the written test and 8 (out of 15) in the
viva voce test. But for adding the'marks notionally for
seniority, the applicant would not have become eligible
for viva voce test, as he had secured less than 60%
marks in the written test. The mere fact that he was
made eligible for viva voce test cannot be construed to

mean that he had qualified in the written test. Fhe'

4modified scheme only confers eligibility on the senior




e | / &

persons fof the viva voce test. Once they have become

eligible "the normal selection procedure will Dbe
followed in the remaining part of the selection.”
Since the applicant had not quélified in the wfitten
test, he cannot claim the benefit,of the instructions
of the Railway Board's letter dated 25.1.1976. It
ié ‘not disputed*\that the applicant is officiating
on adhoc basis and there is no material before 'us
to indicate that his work has not been satisfactory,
but since. he had not qualified in the written test,
he cannot be placed on the select 1list on the basis
of the instructions of 25.1.1976. The case of Mohini
Mohan Dutta Vs. U.0.I. & Ors. ATR 1987-I1 CAT 517

i .
cited by the 1learned counsel for the applicant is

- of no assistance to him as the adhoc promotion/selectiory

Viva voce test in ~that case relate to the period

prior to the issue of the modified scheme of eligibility

for viva voce test introduced~by.fhe Railway Board's

letter dated 5.12.1984. The eligibility for viva

voce was fhus based on the qualification in the written

test and not by 'adding seniofity Amarks to the marks

? '!! obtained in the written test. The case of Abdul
| Wahabkhan Abdul Gafarkhan Vs. Union of India and
others réported in ATR-1989 (1) CAT 96, also relates

to the event which took place prior to 9.12,1984

and therefore is not germane to the case before us.

In the facts_ and circumstances of the case

the application fails and is dismissed with no orders

as to the costs.

’ D(% ' \56&“% -L‘L“Q F\D-
(I.K. RASGDTRA), (T.S. OBEROT)
MEMBER (A ,)jt;/gf‘i@ . ‘MEMBER(J) |
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