CENTRAL ADFINISTRATIVE TRIBUNAL .
PRINCIPAL BENCH

DELHI,

B.As Noo,414/1898, Oate of

Shri Upendra Sinagh es e

Vs ,

Union of India & Ors, ...

0.A. No,419/1890,

Shri Tarun Vir Chaudhury

and Another es s
Vs,
Union of India & Ors, sses
CORAM:
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decision: Cctobsr 28, 1990,

Applicant ,

Responderits,

Applicants,

Respondents,

Hon'bls fr, Justice Amitav Bansrji, Chairman,

Hon'ble Mr, B.C, Mathur, Vice-Chairman (A).

For the applicants ,,

For the respondents ,,

Shri Ashok Agrwaal,
counssl, .

Shri P.H. Ramchandani,
Senior counsel,

(Judgment of the Bench dslivered by
" Hon'ble Mr, Justice Amitav Banerji,

Chairman)

Similar questions of fact and law ariss in

thess éuo 0.,As and they ware heard togsther and can ba

conveniently decided by a common judgment . Shri

Upendra Singh is the sole applicant in D.A. No.414/90

filsd on 12,3.,1990, He has praysd for quashing the-

second proviso to Rule 4 of the Civil Services Examination

Rulss 1590 (C.S.ég Rules) as being arbitrary, diseriminatory

and violative of the fundamental rights of the applicant

guarantesd under Articlss 14, 16 and 1® of the Constitution.

Another prayer is to direct the respondents to parmit
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the applicant to app2ar in the 1880 C.5.2. and on th;t
basi;l be considerad for sppointment to an appropriate
service without any disability as to his cuﬁrent
employment , The applicant sat in the 1387 C.S.E.

'He gqualified the saquzxi selectsd for ﬁhe Central Trade
Servica,'a-Group 'A' Central Seruice, He was sligible

to appear {n the 1388 C.S.E. which he did but could not
succead, In the meantims,the Government of India

amandad the sligibility eonditianfor appearing in the

1380 C.S.E, as a rasult of which the applicant claims

that he hgsbgcoméeligibls to appear in the said esxamination,

He has challenged the conditions imposed in the sacond

proviso to Ruls 4 of the C.5.E. Rules in this O.A,

In 0.A. No.418/1990, Shri Tarun Vir Chaudhury and
Shri V.Murugaiyan appearsd in the 1988 C.S.E. and succesded
and wers appointgd to the Indian P & T Accounts and
Finénce Service, Group 'A', \By that time they had
exhausted all their attempts, Houevar; the Government
of India amended the eligibility conditions for appearing
in the said examination in Decembgr; 1989 and the
applicants claimed that.thgy are entitlad to sit in the
1380 C.5.E. They also claimed that -thé second proviso
to Rule 4 of the C.5.E. Rules is discriminatory and /
vioiative of the fundamental rights of the applicants
éuaranteed under Articles 14, 16 and 19 of the Lonstitution,

In particular, they say that the impugned proviso is

~ ,viclative of the fundamental rights of the applicants

guaranteed under Article 18(1)(g) . They haves claimed
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that the sscond proviso to Rule 4 of the C.5.C. Rulas
requires them to resign from their preéent sarvice hafors

appearing in the next C.S.E. They have filsd the .

present C.A. on 12.,3,1990,

In both the 0 ,As, the challange is to the validity

" of the second proviso to Ruls 4 of the C.5.E. Rules.

It maylbe recalled that the said provisc was introduced

for the first time in Decomber, 1966 for the 1887 C.S.E,

The validity of the aaid proviso aleng with the proVisiono
of Ruls 17 of the C.S.k. Rules wae: sﬁallenged and a
large number of applicants had filed Applications, 62 of

them were decided hy'a common judgment by this Bench in

the case of SHRI ALOK KUMAR Vs, u.o;I; & ORS (0A No,206/
1989 ) on 20.8.1990, ‘uhe:ain. it ua;-held that the

said provisioha were valid, On thatﬂg:ound,»these two

0.As alsc merited to be dismissed hut the learmed counsel
for the applicants stated that the challengs is mot

on the grouﬁds uhichxaave bean raisea in‘thoae 0 .As whioch
have been deeidea on 20,8,1990 but pertaiﬁ‘ tqjgntiraly
diffarent asbect or'tﬁe maftar viz., the challenge is
eénﬁined to:Article 19(1)(9) of the Constitution, The
érgumant is that it is the fundamental right of the applicanty
to practise .any.proFeSSion or to ca?ry'on any oééupation,
trade or business. The Stats or its Executive. Officers
eannot intarfers with the rights of others unless they.point
out to some specific rule or lau'uhiéh authoriaag their
acts, They have further contanded that the second

provise to Ruls 4 of the C.S.E. Rules has besn held to
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be enacted under the provisions of Article 73 of the
Constitution of India but that would not Be valid

unless the Executive Authority acts on the basis of any

legislation, In other words, it was not open to the

respondents to make ruls restrieting the right of appearing
in an open competition mersly on the basis that the '!
Parliament has the power to lsgislate in regard to the

subject on which the executive order was issued’

Référence was mads to the case of STATE OF

MADHYA PRADESH Vs, THAKUR BHARAT SINGH - (AIR 1967 SC 1170}
where it was held:

"Every act done By the Government or by its
officers must, if it is to operate to the
prejudiee of any person, be supportsd by some
legislative authority,.”

Referanes was made to the case of M/S. BISHAMBER DAYAL
CHANDRA MOHAN Vs, STATE OF U.P. (AIR 1982 SC 33)

and to the case of SATUANT SINGH SAWHNEY Vs, DR,

RAMARATHNAM, ASSISTANT 'PASSPDRT OFFICER, NEW DELHI
(AIR 1%57 SC 1836).,
Reference was also made to the daecision of the

Kerala High Court in the ease of V. GOPINATHAN Vs,

THE STATE OF KERALA (AIR 1964 KERALA 227) where the

_ by '
learned Single Judge observed that /the mere Past that a

person has entered Government servies does not mean that

he is denied the fundamental rights guaranteéd to evary

!

citizen., The lesarned Single Judge further held in that

case that although the petitibner who was Govarnment

gservant of Kerala had taken part in political jatha




; B and canvas;ed votesvfor a candidate, thé procesdings

© againsézggd'to be cancelled on the short ground that
on the material dates, the Government Servants' Conduct
Rules, 1960 were not in foree and the Govsrnmént-Saruanta'
Conduct Rulss, 1950_uhi§h was in force was not 'lau’ and

; : . as such not compstent ' to impose restrictions on

fundamental rightsi

" Another argument of the lesarned sounsel for the

| - applicants was that in service, he cannot be barred
from appéaring in an examination unless there is a lauw )
warring him to do so, Secondly, noA such ruls equld

stand if it eontravaned the provisions of Artisle 18

of the‘Congtii:ution. ' |

Shri P.H.Ramehandani appearing for the respondents
pointed out that there is no fdndamental right to the
Govarnment servant to appear in an eiaminétibn Fog he is
gouarned.by the terms and_eonditibns of service rules
applicable to Him. Sesondly, the sacond p:oviéo~ to
Rule 4 of the C.S.E. Rules was a law within the meaning of
€1.(3) (a) of Article 13 of the Constitution which dafines
"‘Lau’, Thiid_ly ,’iﬁ:id Ruls was made under Artiels 73
of the Constitufioé and has the force of law and has baen
held valid by this very Division Bench resently, He
éontenéed that ones a Division Beheh has takéh the view
that the sesond proviso te Rule 4 of the C.S.é; Rulss

had meen held valid, it is not opén to echallenge again-. .

- on a point which was available but had not kesn urgsd
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befors the Bench hear;ng ths earlier group of cases,
Ué have heard ;earned counsel for the parties,
A large numbker. of applieants had filed Q.As. pefore thiﬁ
Bench and beforegcher Benshes' of the Tribupai. They
wers grouped together and heard at length. They were
decided by a eommon’judgﬁent on 20,8,19%0 upholding the
validity oﬂzgﬁgond proviso to Rule 4 as well as Ruls
17 of’the CS ., Rules, 1t was further held that the
said Rule had beah made in exercise of the executive power
of the Union under Article 73 of the Constitution, The
Diyiéion Beneh alsc held that the applicants would b
entitled to‘one more chance to better thei; ¢aresr
prosgeets- by appearing in fhe naxt C.S5.E.

" In on.41a/1Q90 Shri Upendra Singh had availed of
the next chance in the C.S5.E., 1988 but did not succeed,
éonsequéntly, having exhaqstad a11~his'chances, he was
not entitlaa'tQ‘apéearTin any further €.5.E, i.s, .

1088 C.5.E. ' The tuo applicants in OA 419/1990 had

their last chanpce availed in 1988 and they were not.

eligible to take the next C.S.E. even in 1989,

It is, therefore, evident that all thess thres
applicants had exhausted their next chance  which had besn

held to be available to a candidate who had been selected

\

and appointed to either 1P or to Central Services,

Group ], Aceording to the judgment in the case

of ALOK KUMAR (supra), none of these applisants Was .
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' eligible to appsar in further C.S.Es, |
« It is true that the Government of India decided
to raise the age limitlto 31 years in the 1980 C.S.E,
It was open for those who had not appeéred in'the C.S,Fe'_

earlisr or had not succeedad in the examination so as

to e allocated to.a servies or had been allocated to

-‘a Central Service, Gfoup 58'. In our epinicn, any
candidate who 'hag succseded in the C.S.E, and has keen
allocated té a servieé, his optionswsre limited, He
could appear in the next C.S.E. if he was eligible,

 including the eligibility on the ground of age. In
the present twc 0.As, the applicants had either taken
their chéﬁcé and not succeeded or had exhausted théir
age limit so as‘to4hecome ineligible, It is also
evident that nore of these threes applicants was sligible
to appear in the 1988 C.S.E. They now elaim that they
are eligible.to take 1490 C.S.,E., for the ége limit

~ " has beaﬁ qnhan#ed to 31 years as a one time relaxationi

In view of the fact that the second proviso to Rule 4

of the C.S.E. Rules has heen held to be valid, we do

not ses houw the app;ieantg ean becoms eligikle to appesar.
in_the'1990.C.S.E. Qhan they have exhausted all their
attempts, The second proviso to Rule 4 of the C.S.E.
Ruias gives them an entitlement to appsar in the next
C.S.E. which can only be restrieted striet;y to tbe

next C.S.E. and no other. In this view of the matter,

we are of the opinion that the applicants are not entitled |
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‘the provisions of Articla 73 of the Constitution and it

rules, The ahpliéants are also gdverned by>the said rules

to appear in the subssquent C.S,E. and infiringes the

 of the violation of Art, 19(1) (g) merely becauss he has
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~to any order directing the respondents to allow them

 to take the 1980 C.S.E,"

Tha contention of the learned counsel for the
applieants that hnless there uas'aklegislation, the
exscutive order ‘passed under Art .73 of the Constitution

would not take the place of legislation, 1In the case

of ALOK KUMAR (supra), we have extensively dealt with

ié not necessary to raitarate:the‘same in this order,
We have.held that the second provisc to Rule 4 of the
C.5.E. Rules hés ksen made‘and-uill gouérn the service
cﬁnditions of all thoss candidates who are seleeted'and

appointed to any of the services governed by the said 4

and the provisions of the Cl.S.E, Ruies~app1y to them also,
The further contention of the learned counsel
for the applicants that the sscond provisc to Rule 4

of the‘C.S.E; Rules resstriets the rights of the applieants

provisions of Art. 19(1)(g) of the conétitution. What
is guarantesd by»Ait4~19(1)(g) is;fo carry on an occupation
of ons's ehoiée\and not the right to hold a particular
post under a contract of employment. Althouéh he may have

other raredy under the law, yst an employee cannot complain

lost his job owimg to closure or retrenchment or akolition

of that post in the case of Govermnment serviee, altheugh
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he - may have lost his job, yst he is not-préucﬁted
to carry oﬁ ‘another job of his choics,

‘?n the present ease, it is not a loss of service
put of having an opportunity t§ ;ppear in an examipation
when the person is already holding a post in the service
of the Central Government , He would Be governad by the
service conditioﬁs and the Government serviee conduct
rules, Learned eounssl contended that the applicants
had Fundamentai right tc appear in a competitive
examimation, This‘ﬁﬁ not ﬁanaﬁle. A person who is not
in Government servies, if eligikle, §an easrtainly appear

in a competitivs examination but once a person enters the

Govsrnment serﬁice, he is governed by the rules of

"the service, Tha’Governmsnt ssrvant cannot ke alloued

to contipue in government servise an& yet appear for
otﬁer examinations unless the rule permits or unless
he obtained permission to do so. There is no question
of fhe applicants having aryfundamental right in this
respect , Even the Fubdamantal right undér Art Ja9(1) |
(9) is controlled by the érovisions'of Article 19(6}) 1
of the Constitution, éestrietiohs can be placed, but

they have to se reascnable, The State can make laus,

rules tc impose restrietions which must pass the test

of being reasonable, UWs have already interprsted ths

Rule 4 and its provisions and we are of the view that
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the contentions raised by the learned counssl

have no merits,

In the result, thersfors, these two O As

are dismissed, There will ke no ofder as to

costs .
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(B .C. MATHUR)
V1CE ~CHAI R AN (R)
28 10,1990,

w/

(AMITAV BANERJI)
CHAIRMAN

25.,10,19%0,
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