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5, We have no doibt in our minds that the

policy of 'hire and fir# adopted by the respondenl^s

in the instant case is ^olative of the provisions

of Articles 14 and 16 ofConstituition and is liable

to be struck down on th^ score# In Dhirendra Chamoli

and Another Vs. State ofU;P., 1986 SCC(LB.S) 187, while

rejecting the contentio©of the Central Government

that the casual workersamployed in the Nehru Yuvak

Kendras are outside theg.ale of protection of Article ^
14 of the Constitution,the Supreme Court observed as

follows;-

/ •» It ispeculiar on the part of the
^.v Central Qoyesiiaaent to urge that these

persons tookup:e% v/ith the Nehru
Yuvak Kendras knowing fully well that they
vi/ill be paidbnly daily wages and, therefore,
they cannot2di<aim more.. This argument lies

. ill viTi vthe Central/Government
for it is aM>oo familiar argument with the
esjploiting ^ss and a welfare sta.te committed

•'Uto. a'.sociaIM? pattern society""cahnctn5e^~~ '"
permitted toaidvance such an argument. It

; must be remei'ered that in this country
Vvhere thereso much unemployment, the ^
choice for ife.majority of people is to starve
or^ %6' •ta kfe, egioym^nt on wha tever e xp loita tive
terms are o^^red by the enployer. The fact

,, that these ^loyees .accepted employment with
th© full knaifedge that they wi^l be paid
only daily I'^es and they will not get the

: samfe' :sSiarypnd Conditions p
other classlSt;^mployees, cannot provide an

; : e gcapne'
thb

> 14 pf;.th^;^c^^ f, ••

;In Surinder^ngh::ys<£ngineerf^3^

CPVto, 1986 see (US) 18^ the Supreme Court recorded its

regret that map^^/mplooses vy,ere kept in a
tefcpota:^f-d^iiy;'̂ ^e;i'jb|̂ ;'̂
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casual labourers engaged in the Directorate General,

Dooidarshan,common quesxions of law have arisen and ^

it is pi'Q^bsed^^^^ t^^ judgment, _

2c Doordarihan had adopted | nov^l%thod^^;o

engaging casual labourers, which

cjufftion ;ih bat^ •

workers are engaged by veirbal orders and discharged

by verbal orders at the eHd of 90 days, inriediately

another batch oi casual ,vv6rker3'^s-taken in replacement.

' Tfti^ goe s on ahcl dri^" The apparent object appears to bt '

•' ' to'priv^ht ^hem d<5veixD;p by virtue of service

rendered by theih over'a period'of time• Is this legally

permissibie? That the-question before us,

3,;. ' The basic stand of the respondents is that

^ the,applic2hts'are n^ civil posts and as

that they have beeh engaged as casual labourers for.

casual nature of Work, that they have been engaged on

coi^tractual basis for a specific p^^^ that the claim

of the applicant^ tha^ not be replaced

another ^gtoup 0^^ is not justified p
as they themselves had re^lad^d'an ea^^

' * -their "engagement and-that-the applicants are not

: %n^itled to the ,pay ^nd allo\yances of- regular Group

S j?Ji^i&yee or for leave and other conditions of service.
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, :The re!;spQhdents have re upon numerous judicial

pionQuncements in support of their contentions^;,

. 4, , It is titit ^:l>at the casual labourers

are not holders of civil posts, as has been held by ~

the Supreme Court in State of Assam Vs. Kanak Chandra,

AIR 1967 SC 884* The only consequence of this is that

they are npt entitled to the protection of Article 311

• of. the Co.nstitutionv It cannot, ho-wever, be;denied that

, even casual labourers are entitled to the protection

of Articles 14 and 16 of the Constitution, v/hile

/Article 14 provides that the state shall not deny to

any person equality before tJie lay/ or the equal

protection of the laws vathin the territory of India,

Article 16 stipulates that there shall be equality of

—-QppQrtuni4:v--for^ âll .citizens, in, ma tter-s„.re,l5tinjg to _

employment or appointment to any office under the

state. In, a catena, of decisions, the Supreme Court

has observed that state action should be tested on the

touchstone of, fairness, justness and reasonableness in

vievv of. the!, yaluable guarantees contained in Articles

; 14 and 46 Conversely, state action

j should hot ,be arbitrary, d uhreaionable.
~ 1, cases relied upbn by the learned counsel of the

:respcEdents:-
' AIR> i967 :SG v884j 198.9(10)' AlG, 656; 1990(2) SLJ 169;

. 1987^4) SLJ 785; 1990(1) 56; 1988(7) AlC 351; 1990(1)
SLJ 624; 1987^2) SLJ 429^ 1989(31 SLJV306; 1990(13)
ATC 142; 1988C8y At^^^ 1990(3)

• •• -^LJ- -28 •' -/ jj..

•l. .
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5, We have no daibt in our minds that the

' policy of «hire ^nd fir^ adopted by the responden-eS

,'in the instant case is iolative of the provisions /

6 Articles 14 and 16 oiConsti^ution and Xs liable

: 'to be struck down on ths score. In Dhirendra Chamoli

and Another Vs» State oIlJ*P., 1986 SCC(L8.S) 187, while

rejecting the contentio^bf the Gantral Government

that the casual workerseiijployed in the Nehru Yuvak

Kendras are outside theg-aie of protection of Article

14 of the Constitution,the Supreme Court observed as

followss-

• • 5 • '

:• \

/ » It ispeculiar on the part of the
v: Central Goy^inent to^u that these .

persons tobkap; ei^loyrnent v/ith the Nehru
Yuvak KendrS'knowing fully well that they

will be paidbhly daily wages and, therefore,
they cannotaiiaim more®. This argument lies

^ i;l.lo:ih thevl^ Central,Government
for it is aJE^o familiar argument with the
esjploiting ;(^'SS and a welfare sta.te committed

7 1^ -a;-socialap? pattern of society c^'nct ~5e
permitted to advance such an argument. It

i; .must^ ibe re^ in this country
where there & so much unemployment, the

choice for majority of people is to st-^ve
' or^^a take :^i6ym^nt on whatever exploitative

terms are oMi-ed by the enployer. The fact
these j^loyees accepted employment with

the full kno^^dge that they wi^l be paid
. only daily x^s^es and they will not get the
;' sainie' ::siiary^id conditions'of service as'

other classemployees, cannot provide an ,
; >escapes to^ t avoid

the niandate^ in Article :
14 of the Coistitution'', I.-

6, , In Siirinderangh Vs*,jEngineer^iri-^

CPvb, 1986 S^ 18^ the Supreme Court recorded its

regret that inai[iy^^.emplovses vy^ere kept in service on a

temporary; daily :wage b^s.-witho,utVtheir services' bein^
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regularised. The Supreme Court expressed the hop^

that the Government would take :appr^^^^^ steps to
i^ularise^^;^^^ services of all those who had be^h Vi

^in cdrvtinuou for nioie theh rsix rnohths^ M

7• In Central inland water ItoiTspbrt Corpofation

: Vs* Bro^o Nath Ganguly, 1986 SGC(L8.S) "429^at ^438/ - '

the Supreme Court bbseryied that at least in

certain areas of the law of contracts, there can be

unreasonableness or unfairness in a contract or a

clause in a contract where there is inequality or

bargaining power bet^veen the parties. In the instant

there is lack of , fairness and reasonableness in -

the alleged'oral contractual engagements which the

res^ond^^s 3Vi?e sleeking to defend before us.

;v_^_,Lj[he i§arned_coun_seli pf Jiae^^i-pplicants,

drewh bur attention to a D.O. letter No.3/29/90-S-II

; ,wri'tt^ PbS. Sakuntala, Addl.

Director ^General, Dbor^ Shri Rajmani Fiai,

Direc^bri Dc^pidar^ -according to^which there

.afe .a& 90 casual labourers engaged by Delhi

"keridra oh :arTy' giy^Jay, There: ^re 25 sanetioned ipbsts ,

;:bf:rpfe<?ns"and'U3'-:p^

9, • , Xn oiir viewV the policy followed by the • V

; re^jpbn^ 'is arbitrary and disci?to

violative of Articles 14 and 16 of the Constitution in

in
as much as there is an element of pick and choose
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the pursuit of their policy. There is no rationale

or logic in replacing one set of casual^l^bourers -

: daily engaged after holding^' sfele^ among

the candidates sponsored by the En^lpyineht Ejcchange

by another set of employees similarly Spohs^^

by:the Employment Exchange :evety three This

leaves scope for arbitrariness#if not corruption»£t

the level of the En¥>loyment Exchange and of the

responaen's. We hold that this is impermissible

• in Maw., ^ ,

10• In order to make the system of engagement

of casual labourers within legal and constitutional |

^ H is imperative that the respondents should

evolve a/rational scheme for regularising them, |

li. The ^^upreme Court has direpted the Government !

to prepare suitable schemes for regularising casual

labourers (vide Inder pal Yadav VSo Union of India,

1985 Sa:;(L&.3) 526; Daily Eated Casual Labour

Employed under PaT Vs. Union of India, 19^7(2) SCALE

844; U^Pi l'ncome Tax Department Vs. iinion of India ,

1988(2) SlJCSC) 38; Deihi Municipa | .

Karaachari Ekta union Vs. P,L. Singh, 1987 (2) SC^LE

1370; Dharwd District PijID Literate Daily Wage _

' Employees Vs. State" of Karnataka, JT 1990(1) SC 343),

In our jview, the respondents should f rame a suitable ,
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./scheroe?^, ^0' •':' .-j^ "" V^v
/for absorption of the casua 1 labourers within a ;

. period of four months from the date of receipt^

of this orders pe nding this, the respondents sha 11

; sllpvy the ^applicants t^ td ;!v^k as casual

. labourers in their office as long as there is ; V:

requirement for such -jworkerse In case the •

disengagement of some casual la bo WB-re'. becomes

unavoidable, it should be on the principle of 'Isst

come first go». Till the applicants heve been

regularised, the respondents may not resort to fresh

recruitmant through Employment Exchange or otherwise.

Till they,are regularised, the wages.to be paid to them

Should be in accordance with the^scale of pay of the

pest held by a regular employee in a Group 'DV post.

After reqularisationy they should be p-laced on par

with regular Group »D« employees in respect of their

service conditions and benefits.

The applications are disposed of on the

above lines. Let a copy of this oider be placed in .

all the case files-., • •

:Amil NISIKATIVEvMEMBER

T 'W~ ^

(F.K. KAR-
VICE CI^IRM^»N(J)


