7

o
-

* CENTRAL‘ADNINISTRATiVE TRIBUNAL

PRINCIPAL BENCH -
NEW DELHI

0. A, No, 438 of 1990

New Delhi, thig the BJgl-Gay of May,

HON'BLE MR J.P, SHARMA, MEMBER(J)
HON*BLE MR B, K, SINGH, MEMBER(A)

Shri V. K. Sharma, |
R/0 Krishan Nagar, R/0 D-11/153,
Kaka Nagar, New Delhi,

( through Mr sunil Mittal, Advocate),

V8,

1. .Union of India, through its
Secretary, Ministry of Health
& Family Welfare Department of
Family Welfare, Nirman Bhavan,

New Delhi,

2, Union Public Service Sommisgsion,

1995,

Applicant,

through its Secretary, Dholpur House,

Shahjahan Road,
New Delhi, .

Govt, of India, Office of Health

3. Shri M,L, Suaroop, fegional Sales foicer,'

and Family Welfare 101, Railway Parallel Road,

Bangalore=-20,

4, Shri Pallab Ray,
Regional Sales Officer,

- Department of Family Welfarae,
Ministry of Health & Family
Planning, Nirman Bhavan,

New Delhi,

S Shri D,K,Bedi,
Deputy Assistant Commission=r(S),
Oepartment of Family Welfarae,
Ministry of Health and Family
Planning, Nirman Bhavan,
Ney Delhi,

6. Shri G,L.Kashyap,
. Deputy Assistant Commissioner(D),
Department of Family UWelfarae,

Ministry of Health and Family Planni
Nirman Bhavan, Ney Dslhi,

Sr, Advocate and Respondent No, 3 t hroug
Advocate),

ORDER

ng,

... Respondents,

( official respondents thrugh Mr P.H.Ramchandani,

h Mr J,P.Guata,

( delivered by Hon'bZ? M B, K, Singh,' Member (A))




The present 0.A, has besn filed against
the selection of Respondent No,3 to the post of

Assistant Commissioner(N & M} and the applicant

has sought for guashing the same, Further, he

has sought for a direction to Respondent No, 1 to
place him in the seniormost position in the

combined senior ity list by taking into considerat ion
the adhoc service rendered by him from 17th January,

1969 to June, 1972, as System Devslopment Planner

and declars him to be the seniormost officer and

send his name to the U.P. 5, C, showing him as No, 1~

"( in the combined saniority list,

The :admitted facts are that the applicant
Joined the service 6F'R35pondent No.1 on 17th Januéry,
1969, A copy of the Said appointment lattier
is annexed as Aﬁnexur@ P~1'to tﬁe paper=hook, The
postsof Liaisgn 6FFicer in the Department gf
Family Planning, Ministry of Health znd Family
Wel fare and Works, Housing and Urban Development
were advertised, for uhich fhe petitioner and

i ' | Rﬁespondent No, 3 appeared for intervisy bsfgre the
\

Je Py 5, C,

»

The applicant was placed at sr, No,7 and

the Respdt.Na3yas placed at SreNo, 2.  The apolicant

got'Five advance increments wher eas Respondent

No.3 got thres advance increpents,

Respondent No, 3 Jjoined the post of
Liaison OFfficer on 18h October, 1970 in the

Regional Heglt h OFFicé‘, Sanglore, The apnlicant

was postsed ags Liaison Officer in the Regionai

Health Office , Lucknow but he did not join there

and continued to work as System Development Planner

with respondeqt No, 1, Subsequently, by an order

of res t 1 i $ -3
espondent No, 1, the %%Eiiffnt Joined as Liaiggn
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Officer with respondent No,1 on 1st February, 1971,

This is marked as AnnexuTe P2 of the peaer‘book.

The letter of acceprence of this post is annexed

hereu1th as Annexure P—3. Thus, it is admitted

that he joined bhe post of. Llalson UFFlcer in Delhi

,1tSelF and he was alsg asked to Comblne the duties

of the post DF Sy st'em Oevelopment Planner in addition
to' his duties as Liaison Officer unich\is annexure P-4

of the paper booP

N

Uhlle the appllcant wvas holding the post of
Sy st em Develapmenc Planner in addition to his duries
as Liaison UFFlcer, the System Develepment Planner's
post was advertleed by Respondent No,1 and through-

a D, P C.s presided over by a member of the U,p, S. C,

.He was selected on regular basls to hon the pogt
"of System Ueuelooment Planner The appllcant

.gave up the ‘post oF Llalson DFFlcer and joined the

s

: |
post of System Development Planner in the scale of

e 1100-1600 on Ist Junme, 1972 and it is admitted by

him that he !/ joined this post after rellnqu1sh1ng the
charge of the post of Liaison UFFlcer It is
Anhex rg P-e‘of the Paper Book,

-

|
A post of Assistant Commissioner was creeued

by, tne department af Famlly Wel far g, Nlnlstry of

Health and: Famlly °lanning under Respondent No, 1‘uide
Order No,z, 20011/4/8 3~ NH(Estt III) daped 22nd may, ,

1986 and the sald post - was in the pay ' scale of R, 3700-5000,
A copy of the notlrlcatlon dat ed 2°nd May 4 1986 has -

been annexed as Annexure Pe6, The Govt. of India,

M1n13try of Personnel have 1aid doun under 0. M, dat od

11th May, 1987 that in cases where &

ne prometien is fropm

ézifiigysrist of the fesdar

varigus Feeder  gr ades tha g
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grade should be sent to U.P, 5 C. In the present

: _ .
. " s ot . Tt hat
Case, it seems that the circumstances were such &t

the cﬁmbined seniority list could nct be prepared.

_ N ] ‘
as is svident from the perusal of the record of this

case, Separat e seniority lists were sent to

UsFe3.C, as required but no combined seniority lists

WeT® s8Nt +'gr U.P, 5, C, although the applicant claims
that he is the seniormost officer and that he should

have beeﬂgelected for the post of Assistant Commissioner

(N&mM) but the B, P, C.held ang presided over hy

a Member of the U.P,. S, C. seiected Respondent Mo, 3 for
the said poct. Aﬂggrieued_by this order, this g, a,

Wwas filed on 13th March, 1990, The reljers pr ay ed

for are;

" (i) gquash the joint seniority 1iet Prepared by
Tespondsnt No, 7 in terms of clause 8 of Annexurae

P/7 and communicat ed to Résgondent No, 2 for

selection of 2 Candidat e tg the post of

Ass ist ant Commissioner.

(ii) qUash the selectipn gf Respendent No, 3 tg t he
Post of Assistant Commissioner,

(iii) direct Respondent No, 1 to place the applicant
at the seniormost position in the jpint

seniority list Fdr sblect ion tg t he post of

A'ssist ant Commissioner and tg Consider thga

from 17tk January, 19g9 to Isp June, 1972
as 3y stem Development

Executive} and gs Liai

Planner ( Saleg Promotion
son Officer(Regional
Sales Officer) under Respandent No, 1,

{iv) dir ect Respondents Ng, 2 and 3 to mg
selection tg the post pf

<8 a
Assist ant Commissioner
on the basis g £ the interse mer it of the
Can“idates availahle to the post of fissistant

Commissionar and not on the basis of the seniority, "

We have heard Shri Sunil Mittal, learned counsel

for the apnlicant and S/Sh,P;H.Hamchandani, Sreﬁdvocate and

LY
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and J.P,Gupta, Advccate for officilal Respondents and

Respondent No,3, respectively,

On notice, the respondents filed their
reply{s) and contested the applicatinn and grant
of reliefs prayed for, The counter has baen

filed by the officisl respondent s- by U.P. 5, C. and

alsc byrespondsgnt No,3 denying the averments mads by the

applicant that he was granted five increments and

that RKespondent No.3 was allowed the minimum of the

pay-scale, \It has been sta@ed that respondent No,j

was 2llowed three advance increments at the time of
initial zppointment to the post of Liaison UFFicer./
The bost of Assistant CommisSione?(N &MY is GCroup FAf
post in the scale of 7,3700-5000 and it is admit ted

] thet it was created on 22nd flay, 1986, Pending
Finalisation of the recruitment rules, it uwas
decided to fill up the post by promotion of officers

from amongst the grades of Salas Promotion Executive
(re. 3000-4500) ons post, Regional Salas Officer (R, 3000~4500)
' | 3 posts and Deputy Assistant Comtﬁissioner(Stores(%.SDDDuétSOD)

% ' two posts, Since this is a Group *Af post, a proposal

in the prescribed proforma was sent to the UPSC enciosing

théreuith the combined eligibiiity list containing_the

names and particulars of all the eligible officers,

Separate senigrity iists in respect of the different

Feader grades were also sent to the U.R.S,C, 4

meeting of the Selection Commit tee WsS- held by the'U.P.S.C.

on 20,2,1990, The Select ion Committ se recommended the

name of Respondent No,3 for apooin&ment to the post

of Assistant Commissioner(N&M), The recommendat ion

of the UPSC was duly considered in the Ministry of Health

and Family WYelfare by the compet ent authority and it

was decided to accept the rgcom

mendations of the U, P, 8. ¢
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As regards the combined seniority list

it'ﬁas been clearly stated by the official resnondents |
a; sell by the U,P.S.0. and bhe respondent No.3 &hat

there Qere mor e than one Feeder grade in the |
considerat ion zone for promotion to the post - |
of Assistant Commissioner{MM}. The questioh of i
. . ‘ |
interse seniority, therefore, does not arise and

in the peculiar circumstanceé where the applicant
had been changing his post every nou and then it
would he diffichlfl to‘éccept his contention to
place him at No, 1. Hig ad hoc4appointment as |
System Development Planner from 1969 came o an end |

the moment he joined as Liaison Officer. It is

admitted by him that whereas Respondent No,2 joined

as'Liaison Officser on 16th Octobery, 1970, he joined
as Lliaison 0fficer not at Luéknou but at DOelhi onr1.2.1 ?11
and subseguently he relinguished the charge of Liaison
Officer also and appeared and was selected as

System Development Planner an regular basis and

joined that post in June, 1972,  Thus, the

applicant has been changing his post svery noy and t hen,

Had he continued as System Development Planner right from

the date he joined in 1949 and uwas regularly

selected withgut relinguishing the charge of

this post when hewas selescted as Ligison Officer he

could olaim seniority from the date of his initial appoint-

ment, This did not happen, During the int ervening

period, he relinguished Lhe charge of the pest of

dy stem Development Planner and joined as Liaison Office-
to :
at Delhi and was mads/combing thg dut ies of gther

pest of System Develepment Plannen His substantive

appointment, therefore as Liaison OFficar could

Be reckoned from Igt February, 1971 wher ggs

3
n

espondent No,3 continued to hold that post at

g

oL
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Banglore right from 15-10-1970 and he eccntinued
o retain his lien in that post till he uwas

selected and promoted,

After going throungh the record and hear ing

the arguments and the rival contentions it is
clear that the prayer made in para 8(iii) to

consider the services rendered by the appllcant

from 17,1.,1969 to Juna, 1570 U1Mﬂée‘mora -then tuo

decades old 1s also beyond the jurisdiction of
this Tribunal, This Tribunal is net vested with
any pouer to take cognizance of any acts arising

three years prior to the constitution of the Central

Administrative Tribunal, On this ground zlaone, the - 3

application is ligble to be dismissed,

On merits, three posts of temporary

| Liaison Officers in the Department of Family Yelfare,

Ministry of Health and Family Welfare were

advertised, “through, the U,P,s,C, in Janﬁary, 1970
vide Annexure R~1, These posts were mads for the
regional OFFlCBb of Health and Family uelFare at
Bangaleore, Calcutta and Lucknow., It is admit ted

by both the parties that Shri ML, Sarup joined

the Regional Health Office Banglore on 1&th Octo ber,
1970(A. N.) and successfully completed' the Probationary

Period of two years on 15%th Octaber, 1972 vide

departnentts letter No.1/2(17)/69-Estt, T dat ed

3.7.1973(Annexure R-2} enclosed with the count er

reply). He uas Confirmed in the post of Liaispn

Officer w,e.f. 4,6,1973 vide notification No, A- 31013/1/

76-Estt, I(3) dated 1771. 187 6( Annexure Re3)}, The

two temporary posts of Liaison Officers were declared

Permanent hy the Depsrtment of Family Uélfare from
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4.6,1973 vide Annexure R=4 of the paper boonk,
Shri M.L, Sarup uaé the First person to he
confirmed against the post of Liaison Officer

From 4; 6¢ 19730

The applicant, though éccepted the
post of Liaison Officer on 30,7, 1970 yet did not
join at Lucknou for the Teasons best knouwn to
him, He continued to hold his adhoc appointment
to the post of System Developmentlplanner at Delhi{Hgs)
and'subsequently, he was alloved to esume the

charge of Liaison OFfficer at Delhi Heddquarters and

he' r ellnqu1sheﬁ the charge of the post of
Sy stem Development Planner and joined at Delhi

Headquarters where no . post existed, It is npt

clear yhether fhe post of Liaisan O0fficer was
shiFted to Delhi or not, In any case, it is
uithin the domain of the executive tg sh: ft

any post from any place and tg allow an incumbant
to join th at post The fact Temains thyt he
Jolned the post DF Llalson Officer in g subsyantlue
Capa01ty We 8, £, 1 2. 1971 and relinguished the
charge of System Devslopment Plannsr, Hg continyed
to«hoid this post till the post of Y sten Oevelop;

Planner Was advertiged by the u,p, S. C again and

he appearad a8 a direct Tecruit and uas Select gd

by the uU.p, S, C, and joined that Post w,e,f,

16,1972, Thus, the claim of seniority by thg

applicant ahgye Fespondent No, 3 doeg not erige since

he was holding only an adhoc appo i ntment till

his 301n1ng the post gf Liaisgn Officer u, e,F.

|

!

February T, 1971, He uaS}neuer.canirmed on the }

!

L _ ‘ |
Post of Liaisgn Officer ‘and wgs 0nly holding the

edditignal charge and the dutisg of t

Sy st

ne post gf

em Development Plannzg/ Wit hoyt Gompleting -
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Liaisan Offiicer and was asked enly to combine the

$=0=2¢

his probationapy period ahd without getting
confirﬁsd on the post of Liaison Officer he has
switched over to the pdst of System Development
Planner as a direct recruit oh regular basis

We 84 T 1.6.1§72. Thus From the adhoc appointment

as Jystem Development Planner he jumped tq the
post of Liaisan Officer which post he did not jein at

Lucknow but he continued at Delhi heolding the
adhoc post,of System Developmert. Planner and after
8 months, he was allowed to join at Delhii?ghe post of
Liaison Officer mear: for Lickmow and he drew his
salary as Ligzison Officer., But hers aléo, he did%ot
complete the prbbationary period of tuo ygars and

he was naver confirmed as Liaisgn Officer, He

again switched over as 2 regular incumbent as 5

Birect Recruit for the post g¢f System Development
Planner én 1.6.1972, If he had continued holding

this ﬁost,hié adhoc service Frdm'1969-could,haua begn
shed

taken intg consideration but from 142,1971 ha relingug

the charge of this post and joined thg post of

duties-of thisg post, Thus\he foreeited his clainm

of being No,1 in the seniority list gf

Liaison Officer which was advertised in 1970 and

for which he was selected, 85 per C,C.S,Rules

QUoted by ths Tespondents 4t Annexures R=5 snd Re &,

it is clear that Chapter 32 deals with senicrity,

Rule 4 is the releyant Bule.  This deals with dirgot’

recruits and proviso to Rule 4 clearly stipylategs

"orovided that where per

initially gn temporary b

80Ns recruit ed

asls gpp Confirmed
different from the
Order of merit indicated at the time of ’

subsacuenbly in an grder

+ 1 {mis s . . .
uhelx'lnLtlal appointment, Seniority shalj
folloy t he ordaergr

LB//conFirmation and not the




original order-oF mer it ®,

Rule 5(ii) lays down that uhere
promot isn to a grade cijg made from more than
oNne grade, the eligible persons shall be arranged
1n a separaue list in the order of thelr relat ive
seniority in their respective or ades and-thereaft er

@ D.P.C, shall select the persons for PfomdtiOh-

This fule clearly goes against the
abplicant.' He was Never confirmed as Llaison
O0fficer uhereas Respondent Na.,1 successfully completed

tha wrobatlonary perlod and wgs duly CODFlrde

againet the tuo posts which were made permarent

in the ysar 1973, Thus, the applicant cannot
claim seniofity over Respondent No,3 since he never

completed the probatlonary period and he has

been 3ump1ng from one post to the ot her, In a case
where there are uhrae feeder grades instead gf

one, Lhere ls No guestion of g comhingd Seniprity
llst and if a comblned Senlorlty list is alsg made
from the date s omeone Jolns the service and being
confirmed in that case aTSO, Respondent No,3

continyed in the post of Llalson Officer and

Was confirmed,

UB have SCTupulously ggona through the /

personal files of the two oFFlcers and the

selactipgn. made by Respondant No,1 of T'espondent

No,3 to the poeu of ASSl°uaWt Conmlso¢oner(N&N)

This CouLt is not Competent tg gsit a5 an appellqtg

dUthGrlt/ over the I'scommendat jong cf the D, Py C, ", which

Selected 4 Candidate tp hold the post of

Assistant Commlseloner(NM). In a1




Vs

$=11=2

Keshav Chander joshi and others vs, Unicn of India

andbanother, it has been held:

"Where the initial appointment is only
adhoc and not . according to rules and is
made as a stop gap atrangement, the period
of officiation'in such post cannot be
taken into account for the purposes of
seniority, The Giihtessance of the
proposition is that the appointment tg

a post must be according te rules and not
by way of adheoc or stop gap alfrangement
made due to admigistrative exigencies,

If the initial appointment ie “deHigrs: -
the rules, no henefit accrues to the

incumbent,®

Thus the applicant did not continue from

1968 uninterruptedly till 1,6,1972 since there

was a break alsg, He reiinquished the charge of
adhoc appointment‘of Sy stem DeUelopmént Planner
on 1.2,1871, when he joined as Liaisgn Officer
uithoutAmoving.From Delhi to Luckrow, He has
admiétéd that he relinquished the charge of

Sy st em Development Planﬁer, and as such, the continuity

of his adhoc appoiniment was broken, He joined s

as a fresh recruyit éFter relinqguishing the charge
of the post of Liaison Officer as System Development

Planner again on 1,6,1972, His seniority, thereforae,

will count from that datg in the grade of Sy st em

Development Planner and his senicrity in the

feeder grade of Ligison 0fficer subsequently called

Regional Sales Executive, he cannot clain senior ity

over Respondent Np,3 who continﬁed to hold thzt po st

at Bamglore and uas confirmed against that po st

in 1973 after the post yas made permanent, The

applicant did not complate the probat ionary peripd

and as such in th

at feeder grzgi;/he Cannpt claim
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senicrity over Respondent No.3, who joined in
October, 1970 znd Completed the probationary

period and was confirmed, The applicant did not

join at Lucknoy. and remained at Delhi gn adhoc basis

on ﬁhe post of System Development P1anner and
subsequently was zllowed to join as Lizison Dfficer

We 8e Fu1e2.1971 but hae did not complete the

Probat ionary period of tuo years since he syit ched

over to the post of Sy st em Development Planner whan

the post was adveryised by the U,.P.5,C. and he joined

that post as. a Tegular recruit fram 1¢6.1872, Thus,
1A any cass he cannot clain senicrity over Shri M. L. Sarup
Respondent No, 3 because of his Nan=confirmat ion 45

Liaison QOfficer and non-completion of the probaticnary

per lod,

AS regards the Premotion as back as in 1967, the

Hon'ble Supreme Court in the case of Sant Ram vs,
‘ Po2alit o am

State gf Rajasthan{AIR 1967 sC 1918 hag" held that
Promoticn is ngt automatic and is net toc be made
on the basis of Tanking in the gradacion list,
Promotion involves her it and merit involves the

per formance an- conduct of an officer and this is

reflected in the ACRs and if all things are squal ‘tha
seniority has tg bhe given its due veightage, In AIR

1587 SC 1889_85,8,1, Vs, Mohd Moinuddin, the Hon'ble

Supreme Court has. held that where 3 selectionvis

made on the bagis gf merit, ng gffigcer can clainm '

promotian or selection tp 4 higher post as a mat ter

of right, He has a Tight tg be Considered byt he
has no right tg be promoted, It ig admit ted by the

applicant that he WaS Considered byt he Was not

Promot ed, Thi
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sit as an appellats authority and appreciate the

=133

abilities and attributes of the various candidates
who appeared bafore the D, PeC,y presided over

by a Member of the U;P.S.C., tc_éelacf a. candidate
for the post of Assistant Commissioner( NM),

In AIR 1988 SC 1069 U,P,5.C, vs.Hiranya Lal Dav,

the Hon'hle Suprems Court have held that the
procvisions to make selsctien through D, P.Cs are
ussﬂéd in the D,P.C. and theg Tribgnal cannct
ysurp: that role for itself. This Tribunal cannct
sit as an appellate authority over the

acts and proceedings of the D,P.C, The sams

view has bean Te-iterated in J.T.1995(2) SC 654

Major General I,P.S,DBewan vs, Unign of India and ethers

in which the proposition has been laid doun that

‘ the Courts cannot sit as an appellate authérity

~over the acts and the proceedimys of the D,P, C,

We are not competent to sit as an appellate body

over the acts and proceedings of the D,P.C.

In viey of the law laid doun by the
Hon'ble Supreme Court the application fails and
1s dismissed leaving the partieé to bear their

own gosts,

(8. K, Singh) . ( 3.P. Shamma )
Mamb er (A} , Memb er (3




