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CENTRAL ADFII Ml strati U£ TRIBUNAL
PRINCIPAL BENCH

N£U DELHI

0. A. No. 4Q8 of 1990

Neu Delhi, this the ^/gt^day of May, 1995.

HON'BLE nR 3.P,3HARMA, MEFiBER(3)
HON'BLE MR B.K.SINGH, flEraER(A)

Shri V, K, Sharma,
R/0 Krishan Nagar, R/O D-II/153,
Kaka. Nagar, Neu Delhi Applicant.

( through Mr Sunil Mittal, Advocate),

us,

1. .Union of India, through its
Secretary, Ministry of Health
& Family Uelfare Department of
Family Welfare, Nirman Bhauan,
Neu Delhi,

2. Union Public Serv/ice Commission,
through its Secretary, Dholpur House,
Shahj ahan Roadj
New Delhi,

3. Shri M, L. Suaroop, Regional Sales Officer,
Govt, of India, Office of Health
and Family Welfare 101, Railuay Parallel Road,
Bangalor e-20,

4. Shri Pal lab Ray,
Regional Sales Officer,
Department of Family Welfare,
Ministry of Health & Family
Planning, Nirman Bhavan,
Neu Delhi,

5. Shr i D. K. Bedi,
Deputy Assistant Commis sio nsr (S) ,
Department of Family Welfare,
Ministry of Health and Family
Planning, Nirman Bhauan,
Neu Delhi,

5, Shi'i G.L.Kashyap,
Deputy Assistant Commi3Sioner( D) ,
Department of Family Welfare,
Ministry of Health and Family Planning,
Nirman Bhav/an, "Neu Delhi. Respondents.

( official respondents through Mr P. H.Ramchandani,
Sr^Aduocate and Respondent No,3 through Mr 3.P.Gupta,
Advocate),

OR D E R

( delivered by Hon'blfi Mr B, K. Singh, Memb er (A))
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The present 0. A. has been filed against

the selection of Respondent No, 3 to the post of

Assistant Commi ssio ner (N & ri) and the applicant

has sought for quashing the same. Further j he

has sought for a direction to Respondent !\!o, 1 to

place him in the seniormost position ,in the

combined seniority list by taking into consideration

the adhoc service rendered by him from 17th January,
19S9 to 3jne, 197 2, as System Oeyelopment Planner

and declare him to be the seniormost officer aid

send his name to the U, P.S, C, showing him as No. 1 '

in the combined seniority list.

The ^admitted facts are. that the applicant
joined the service of Respondent No, 1 on 17th January,
19 69, A copy of the said appointment latter

is annexed as Annexure P-1 to the paper»book. The
pos^sof Liaison Officer in the Department of

Family Planning, Ministry of Health and Family
Welfare and Uorks, Housing and Urban Development
uere advertised, for uhich the petitioner and

Respondent No. 3 appeared for interview before the
u. ' . s, C, The applicant uas placed at Sr. No. 1 and

the aasf.dt.Na3.as placed at Sr.No, 2. The applicant

got five advance increments uhereas Respondent

Mo. 3 got three advance i ncr eiiiBnts,

Respondent No. 3 joined the post of
Liaison Officer on 16th October, 1970 in the
Ragional Health Office, . Sanglore. The applicant
uas posted as Liaison Officer in the Regional
Health Office , Lucknou but ha did not join there
and continued to uorl< as S/stam Deuelopment Planner
uith respondent No.,. Subsequently, by an order
Of respondent No.,, the Joined as Uaison
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Officer uith respondent No.1 on 1st February, ^91^.
This is marked as Annexure P-2 of the paper book.

The letter of acceptance,of this post, is annexed

herewith as Annexure P-3/ Thus, it i s admitted

that ha joined the post, of. Liaison Officer in Delhi
itself and he uas also asked to combine the duties

of the post of System Oevelopment Planner in addition
to' his duties as Liaison Officer uhich is annexure P~4
of the paper book,

V - ' ' • : j

Uhila the applicant uas' holding the post of

System Development Planner In addition to his dories
as Liaison Offioer, the Vstem Development Planner's
post uas advertised by Respondent No.1 and through
a D.P. c. , presided over by a member of the U. p. s. C.
he uas selected'on regular basis to hold the post
of System nrevelepment Planner. The applicant

.gave up the post of Liaison Officer and joined the

post of System. Development Planner in the scale-of '
fe.1100.160D on 1st June, 1972 and it is admitted by

^ aft::er relinquishing the
\ of the post of Liaison Offiier. It is

anne*. re P.5 of the Paper Book. .
• I • ••

Apost of Assistant Commissioner uas created
by the department of Family Uelfare, riinistry of

alth and Family Planning under Respondent No.1 vide

order No.^.20011/4/ej.NH(Estt. in) dated 22nd .ay;
the said post uas in the pay'scale of Rs. 3700-5000

Acopy Of the notification dated 22nd .ay, iges has -
been annexed as Annexure P. 6. The Govt. of India,

...» •

various feeder grades th»' •- Of the feeder



grade should be se.nt to U.P. S.C, In the present

Case, it seems that the circumstances uere such that

,th8 combined seniority list could net be prepare,d.'
as is ev/ident from the perusal of the record of this
case. Separate seniority lists uere sent to

U.P.S.C. as required but no combined ssniority lists.
u.Br3sent:. te^U.P.S.C. although the applicant clai.s

that he Isths senior,nost ofFicer and that he should

have been^Blscted for the poat of Assistant Commissioner
(NiW) b^t the a.P.C.hBld and presided ouer by

Member of the U.P.S.C. select ed Respondant No. 3 for
the said post. Aggrieusd by this order, this 0. A
"as filed on 13th «arch, ,990. The reli,efs prayed
for ar ej

" (1) quash the joint seniority list prepared by
respondent No. 1 in terms of clau-e B „f
n/.7 . t-xaUoB b of AnnexureP/7 and communioated to Respondent No. 2 for
selection of a Candidate to the post of
Assistant Commissioner.

(il) quash the selection of Respondent No 3to th
post of Assistant Commissioner.

(ill) direct Respondent No. 1to place tha applicant
at the seniormost position in the joint
.seniority list for sMect ion to t ha post of

ssastant Commissioner and to consider tha
service rendered by the applicant uith effec"

ec!: ^(seles'pjriuonExecutive) aod liaison Of ficer (R agio nal
a-es Officer) under Respondent No. 1.

(lv) di.act Respondents No.2 3nd 3to L<a aselection to the post pf Assist;:,ni- r • •
, . Hssisuant Commissioners asii> o f the intarse merit of the

can.-idates available to the oost nf a • ^ u
P . post of MssistantCommiasioner and not on the basis nPoasis of the seniority,"

Us haue heard Shri Sunii Pli^-fni iunij. iii.tal, learned counsel

applicant and S/Sh. Ramchan dani, Sr. Advocate and
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and D«P,Gupta? Advocate for official Respondents and

Respondent Wo,3, respectively.

On notice, the respondents filed their

reply(s) and contested the application and grant
1

of reliefs prayed for. The counter has been -

filed by the official respondents- by U. P. S. C. and

also byresponddnt No,3 denying th e ,aver rnents .made by the

applicant that he uas granted five increments and
I

that Hespondent i\!Q,3 uas alloiJed the minimum of the
I

pay-scale. It has been stated that respondent Mo. 3

uas alloued three advance increments at the time of

initial appointment to the post of liaison Officer,

The post of Assistant Commiss ioner ( W is Group *A' '

post in the scale of Rs« 2700-5000 and it is admitted

that it uas created on 22nd May, 198 5, Pending

f.inalisation of the recruitment rules, it uas

decided to fill up the post by promotion of officers

from amongst the grades of Salas Promotion Executiv/e

(Re, 3000~4500) one post, Regional Sales Officer (Rc, 3000-4500)

3 posts and Deputy Assistant Commissioner (Stor0s(Rs, 3000-450q)'

tuo posts. Since this is a Group »A« post, a proposal
in oh e prescribed proforma uas sent to the UPSC enclosing

thereuith the combined eligibility list containing t he
names and particulars of all the eligible officers.

Separate seniority lists in respect of the different,

feeder grades uare also sent to the U. P. S.C. A

meeting of the Selection Committee UgS. held the U.P. S. C.
on 20, 2, 1990, The Selection Committee recommended the

name of Respondent No. 3 for appoint,ment to the post

of Assistant Commissioner (N&M), The recommendation

of the UPSC uas duly considered in the Ministry of Health

and Family Welfare by the competent authority and it

uas decldsd to accept tha recoMsndations of the u P s C
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As regai-ds the combined seniorit'/ list

it has been clearly staged by the official rBspondents

as uell by the U, P.S. C. and the respondent No, 3 that

there were more than one feeder grade in the

consideration zone for promotion to the post

of Assistant Commissioner(MlT'l). The question of

interse seniority, therefore, does not arise and

in the peculiar circumstances where the applicant

had been changing his post every nou and then it

would be difficult, to accept his contention to

place him at No, 1, His ad hoc appointment as
/

System Development Planner from 1969 came to an end

the iDoment he joined as Liaison Officer, It is

admitted by him that uhereas Respondent iMo,3 joined

BS Liaison Officer on 16th Ocbober, 1970» he joined

as Liaison Officer not at Lucknou but at Delhi on 1.2,1971

and subsequently he relinquished the charge of Liaison

Officer also and appeared and was selected as

oystem Development Planner on regular basis and

joined that post in June, 1972. Thus, the

applicant has been changing his post every no u and then.
Had he continued as System Developrasnt Planner right from
the date he joined in 19 69 and uas regularly

selected without relinquishing the charge of
this post uhen heuas selected as Liaison Officer he
could olsim seniority- from the date of his Initial appoint-
rnent. This did not happen. During the interuening

period, he relinquished the charge of thg post of
S/stem Deuelopment Planner and joined as Liaison Officer

toat Delhi and Was made^combin^ the duties of other
post of System Development Planner, His substaniiive

appoinbment, therefore as Liaison Officer could

be reckoned from lat February, 1971 uhereas

J^esptindent i^Jo. 3 continued ^0 hold that post at
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Banglore right from 1 S»']Ct™']9 70 and hs ccntinusd

to retain his lien in that post till he uas

selected and promoted.

After going through the record and hearing

the arguments and the r'ival contentions it is

clear that the prayer mads in para 8(iii) to

consider the services rendered by the applicant

from 17.1. 1969 to 3une, 1970^ s .more,than tuo

dacades old is also beyond the jurisdiction of

this Tribunal, This Tribunal is not vested.luith

any pouer to take cognizance of any acts arising

three years prior to the constitution of the Central

Administrative Tribunal. On this ground slone, the •

application is liable to be dismissed.

On merits, three posts of temporary

Liaison Officers in the Department of Family Welfare,

l^linistry of Health and Family Uel fare were

advertised, '.through, the U. P. 3. C. in Danuary, 1970
'ide Annexure R~1. These post.s were made for the

regional offices of Health and Family Welfare at

•t. Bangalore, Calcutta and Lucknou, It is admitted
by both the Parties that Shri Pl'.L.Sarup joined
the F?egional Health Office Banglore on 16th Oct^Dber,
1970(a. N.) and successfully complfet ed^ t ha probationary
period o^ tuo years on i5th October, 1972 vide

depart7,ent»s letter Wo. l/2( 17 )/6g-Est 1.1 dated

3.7. 1973(Annexure R. 2) enclosed with the counter
reply). He uas confirmed in the post of Liaison
Officer u. e. f. 4. 6. 1973 vide notification No. A-31013/1/
76-Estt. 1(3) dated 17. 11. 19? 6( flnnexure R-3). The
tuo temporary posts of Liaison Officers uere declared

permanent by the Departmerf- nf rP^.ment of Family Uelfaro from

j

at

V.

on
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(S)
4. 6, 1973 uide Annexure R-4 of the paper book.

I

Shri T'l.L, Sarup uas the first person to be

Confirmed against the post of Liaison Officer

from 4. S, 1973,

The applicant, though accepted the

post of Liaison Officer on 30. 7, 1970 yet did not

join at Lucknou for the reasons best knoun to

him. He conhinuBd to hold his adhoc appointment

to the post of System Development Planner at Del"hl(Hqs)
and subsequently, he uas allowed to resume the
charge of Liaison Officer at Oelhi Headquarters and

he relinquishari the charge of the post of
System Qevelopment Planner and joined at Delhi
Headquarters uhere no post existed. It Is not
cle^ uhsthar the post of Liaison Officer u^s
Shifted to Delhi or not. m any oese, it Is
uithin the domain of the executive to shift
any post from any nlacp -.nn f

^ ^ allou an incumbento join that post. The f^ct remains thgt h=
Jclned the post of Liaison Officer in a substantive
capacity u, s, p. i o ^nn ^ , ,.2.1971 and relinquished the

of 4/stern Development Plannsf u a..
. . , ^^-Lunner. He continuedto hold this post till thn
n, „ the post of Astern DevelopmentPlanner uas advertised by the u P s C
, ' s. c. again andhe appeafed as a direct recruit '
. and uas selected.P.S.C. and joined that post U.S.f.
1— 2. Thus, the claim Of seniority by' the
applicant above respondent «o.3doe3 not e-ise sinceH holding only an adhoc appointment till
" '-laisor, Officer u.e.f

"^•-y 1. 1971. He aas -never confirmed on the
post of Liaison Officer and uas only holding the
adoiiional charge and the duties of th ^
,, , '-ne post ofVs.-em Development Planner

""hout completing ,•
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his probationary period and u/ithout getting

confirmed on the post of Liaison Officer ha has

su/ibched ov/sr oo the post of System Development

Planner as a direct recruit oh regular basis

u. 6« f • 1•6,1972, Thus from the adhoc appointment

as ^stem Deuelopment Planner he jumped to the

post of Liaison Officer which post he did not join at

Lucknoij but he continued at Delhi holding the

adhoc post,of System Dev/elopment Planner and after

8 months, he uas alloued to join at Delhi/°the post of
Liaison Officer meant for Lucknou and ha dreu his
salary as Liaison Officar. But hsra also, ha dldnot

Complata the probationary pariod of tuo years and
ha uas nauar confirmed as Liaison Offiosr. Ha
again suitchad over as a regular inou.rtent as a
Direct Recruit for the post of System Davalopmant
Planner on 1. 6. 1972. If he had co nt inued holding
this post,his adhoc seruica from 1969-could hal/e bean
taken into consideration but fro. ,.2.197, ,3 relinquished
the charge .of this post and joinad the post of

and uas asked only to combine the

^ dutias of this post. Thus he forseited his claim
being seniority list of

Liaison Officer uhich uas aduartised in 1970 and
for uhich he teas seleoted.Ss per C. C. S.Rules
quoted by the respondents at flnnexuras R-s and R-e,
it is clear that Chant pr 70 ^ iLnanoer 32 deals u/ith seniority

"tharele.ant.,ula. This deals uith direct"
recrurts and proviso to Rule 4' clearly stipulates:

Vovided that uhare parsons recruited^n^trally on temporary basis confirmed
subsenuently m an or der different from the
order of merit indicated at the time of
-heir initial appointment



original order oT merit".

Rule 5(ii) lays doun that uhare
prornotien to a grade a.'i'g made from more than

one grade, the eligible psrsohs shall be arranged

in a separ.ate list in the order, of their relative

seniority in their respectiue grades and-th er eaft er
a D.P.C. shall select the persons, for promotion.

This rule clearly goes against the
applicant. He uas nev/er confirmed as Liaison

Officer uhereas Respondent to. 1 successfully completed
uas duly confirmed

against the tuo posts uhich uere made permanent
In the year 1973, Thus, the applicant cannot
claim seniority over Respondent No. 3 since he never
completed the probationary period and he has
been jumping from one post to the other. , ,,3,

"here there are three feeder grades instead of
one, there is no question nf u •

. . question Of a combined senility^ irsr and if acombined seniority list is also made

•X the ,service and beingconfirmed in that case also. Respondent No.3
co,ntxnued mthe post of Liaison Officer and
uas confirmed.

• "a have scrupulously gene through the

personal files Of the tuo Officers end theection made by Respondent Wo 1of r
Wo 7 f.. fu • respondentthe post Of assistant Co,™issioner(«.„,.
This Court is nr-fis not competent to sit
• , ^ appelU^te
authority n \/Hr f

°'"'"®"''ations of the O.p.c •. h'
=--ted acandidate to hold the post Of-^«tant ,ommissioner(w„,. In ,33, 3,
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Keshav/ Chander Jo shi and others vs. Union of India

and another, it has been heldj

"Uhere the initial appointment is only
adhoc and not according to rules and is

made as a stop gap arrangement, the period
of officiation in such post cannot be

taken into account for the purposes of
seniority, the ^"qirrhteaVBnce-or the
proposition is that the appointment to
a post must be according to rules and not
by uay of adhoc or stop gap arrangement
made due to administrative exigencies.
If the initial appointment ig
the rules, no benefit accrues to the

incumb ent, "

Thus the applicant did not continue from

1969 uninterruptedly till 1. 6. 1972 since there

was a break also. Ha relinquished the charge of

adhoc appointment of System Development Planner

on 1.2,1971, uhsn he joined as Liaison Officer

without moving- from Delhi to Lucknou. Hs has

admitted that he relinquished the charge of
System Deuelopmant Planner, and as such, the continuity

j. of his adhoc appointment ua§ broken. He joined as
as a fresh recruit after relinquishing the charge
of the pest of Liaison Officer as System Development'
Planner again en 1. 6.1972. His seniority, therefore,
Uill count from that dale .in the grade of System
Oeuelopment Planner and his seniority in the

feeder grade of Liaison Officer subsequently called
Regional Sales Executiue, he cannot claim seniority
over Respondent No.3 uho continued to hold that post
a' Baaglore and yaa confirmed against that post

in 1973 after the pest gas made permanent. The
applicant did not complete the probationary period
and as such in^that feeder cannot clelm
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seniority ousr Respondent No.3, uho joined in

October, 1970 and completed the probationary

period and uas confirmed. The applicant did not

join at Lucknou. and remained at Delhi on adhoc basis

on the post of System Development Planner and

subsequently uas alloued to join as Liaison Officer

Q. f. 1, 2,1971 but ha did not complete the

prcbationary period of tuo /ears since he suit died
over to the post of System De.jslopment Planner uhen

the post uas aduer^sed by the U.P.5.C. and he joined
that post as a regular recruit from 1. 6. 1972. Thus,

in any case he cannot claim seniority „„er Shri W.L.Sarup
Respondent No. 3 because of his no n-confirm at ion as
Liaison Officer and non-completion of the probationary
per iod,

as regards the promotion as back as in 19 67, the
Hon'ble Supreme Court in the case of Sant Ram vs.
Sji2-aIJLalalth^(flIR 1957 SC I9I8 has hald that
promotion is not automatic and is not to be made
on the basis of ranking in the gradation list.
Promotion involves merit and merit involves the
performance and conduct of an officer and this is
r.«3cted in the ACRsandifall things..,,,.,,..,,,
senio.Uy has to be given its due ueightage. In flIR
1387 SC 1B89_S,_B^ ys. Ilohdjoin^^ the Hcn'ble
supreme Court has, held that uhere a selection is

-de on the baeis Of merit, no officer can Claim ^promotion or selection to a higher post as a matter
of r.ght. He has a right to be considered but he

- "9 '̂ '0 promoted. It is admit ted by the
applicant that he uas considered but he uas not
promoted, Thic r . . noo°ur is not competent to
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sit as an appellate authority and apprBciate the

abilities and attributas of the various candidates

uho appeared bsfora tha D, P,C,, prssided over

by a Member of ths U,P,S. C,, to sslact a candidata

for tha post of Assistant Commissio ner( NPl),

In aIR 1988 SC 10 59 U. P« 5, C, Hirany^ Lal_ Dey,

the Hon'ble Suprems Court have held that the

provisions to make selection through D« P. C» are

vested in tha 0, P.C. and the Tribunal cannot

ysuTrp:; that role for itself. This Tribunal cannot

sit as an appellate authority over the

acts and proceedings of the 0, P. C, The sams

view has been rs-iterated in 3,T, 1995( 2) SC 654

P^ajor ^General I-» P. S« Deuan vs. Union of India and othors^

in which the proposition has been laid down that

the Courts cannot sit as an appellate authority

over the acts and the proceedings of the 0, P, C,

Ue are not competent to sit as an appellate body

over the acts and proceedings of" the O.P.C,

^ vieu of tha lau laid dogn by the
Hon'ble Suprame Court the application fails and

is dismissed leaving the parties to bear thsir

oun costs.

/sds/

(8. k; Singh) • ( 0. P. Shroroa )
n3mher(35


