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0»A« No *3 76 of 1990

Datad Nsu Balhi, this tha 13th day of July, 1994

Hon'ble Shri J.E. SharRia»in8iab^(J)
H9n*ble Shri B* K« 5ingh^fl3iQb8r(A}

1* Shri Jiua Bhikha Uaiahya
R/o Wadlasheu
UanakiaaiPa
DIU-362570

2* Shri Bhikha Bhagusn ^akuana
R/o 326» Bucharuada
ClU-362520 ^plicant

By Advocates Shri l/«K« Garg«Proxy
counael for Shri S«S« Taueri.

' VERSUS ;

1* Administration of Daman & Diu
• Through &hief Secretary

Union Territory of Daman & Diu
2* The Education Sacretary

Union Tarritory of Daman S, Diu
Collectoratei Daman

3« Tha Collector of Diu

4« Smt« ^una Uaghela

5* Sort* Shardaben Halpati

6* Kura, U.D* Ore i

7« Shri N. L. Yogan^d

8* Smt. 1^1* J. Ratal
I

9* Shri U. B* Tandal •a* Respondents

(Sl«4 to 9 address: C/o-.D* K* Sinha
% Sr» Standing Counsel, 128,flinirka Uihar
^ Nau Delhi-67

By Adwoe ate: None

Q R D E R{a£al)

Shri P> Sharaa.M(3) i

Shri ;3iva Bhikha Uaishya and Shri Bhikha Bhaguan

Makyana jointly filed this application against non-

consideration of the applicants for promotion to the

post of Haadisaster, Gouernffiant Primary School by the

DPC hald on 22.1«90 and against ths likely selection of

the Juniors to tha applicants to tha post of Haadmaster

by said DPC* This OA yas filed in February,1990 uhich

uas subsequently got aonended by ths applicant by

inA*645/90*

2* The reliafs claimed by the applicants are (a) to

quash and set aside the selections made by the DPC
1. .
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held on 22.1 o90 far the post of hleadrnaster (bj

to regularisa the servicas af the applicants
I

to the promotional post of Hsadmaster and (c)

Qot to revert the applicants from that. pcst«,'

2# .jjhen the panel uas declared dn 22»1(i9D-5,

six more persons were added as respondents.

It is said that all those persons who have been

empanelled are juniors to^the applicants. The

applicants have also aoded para»4ol3-4 and para;4»'I3-B

to the Gn. It is also stated that one Shri Govind fladhu

uho is not even a 3.3»C<. and also a junior to the

applicant uas promoted uhile the applicant no.1 ubo is

a 3.3«Cfl uas not considered.

3® The respondents contested this application on

the ground that the applicants are employees af....

ths, Portuguese Government and that after liberation

of Goa, Uaman and Diu in the year 1961, the

applicants continued in the service uith the Union

Territory of Goas Daman and Diu. The applicants^

houevarj are governed by the Racruitment Hu.les

frajned by the Government of Goa, Uaman and Diu vide

notificati-on dated 29th 3anuary, 19 73. In order to

be eligible according to rules for promotion to the

post of Headmasters in Government Primary .Schools,

the concerned primary teachers are supposed to be

holding a training diploma/certificate and five

years' service in the grade. Since both the
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-* applicants did not fulfil that eligibility conditio

to the po§t of Headmaster^ they could not be promoted
i'

to the said post and on their representations as

early as in the year 1985, on :17»4«8S applicant no«1

was, informed that he djes not fulfil the required

educational qualification prescribed under the

Recruitment Rules. After the applicant has been

serv/ed this order, he did not ta^a'any step. And

sjb.sequentiy DPC Was, held on 21.1.90 §nd the DPC did

not consider the applicants ;for .promotion to, the . . . ,t

post of Headmaster, Government ::Primary School. The

applicants could not be considered because of bsing'
1 'i

ineligible according to Recruit,msnt Rules, 1973, a

copy of u^ich has bean annexed as Annexure R-I by

the respondents to their reply# Thus,- the applicants,

according to the respondents, Have no case*
i

4. The matter uas taken up oh earlier sitting by
r

this aench. Shri Teuari,. learned counsel for the

li

applicant stated that the applicant No.1 has already
i!

retired and uhereabouts of applicant No .2 was. not

knoun. Another opportunity uas given and the matter

uas listed yesterday (12 .7.94). || Yesterday,

the proxy counsel Appearing on
I' •

behalf of the applicant prayed for time and ..ue r •

heard the proxy counsel at considerable length. The
(

learned proxy counsel has pointed out the bio-data

of applicant no . 1 (Annexura-ii^p.2:1 to 22; .uhere against

i

column.7 belou Primary School Teachar, the word
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'Trained' is written in the bracket, lin the data

of liberation of Goa, Uaman and Dia an

the applicant uas a Primary School Tsacharo Basad

on this writing, the learned proxy counsel arguad

that the aPplicantCC^Q.U-filfi '̂S the requirement of

a certificate required for a Trained Teachar and as

such hs bBComes sligibls for considaratian for the

post of Primary School Hsadmastsr. Ke.also argued

that ha uas absorbed and acquired status- af a

Primary Schoo 1 Teacher iTrained). In any case,

uhen the applicant uas infariTied in the ysar,'lS8o

that ha does not hold the requisite certificate as

unaar Rec.ruitmsnt Rule,1973, then he should have

assailed-that order of I7.4c86. He did not do so.

He Mas satisfied ui.th that order f and as such no

right accrues to him to claim it nou after four

years and even uithout getting-that order quashad

in the present application. 3a 3.ong tha order

l7«/!.a5 stands and is not set aside or quashed,

applicant' will not be eligible for consideration

to the post of Primary School Headmaster» The

Recruitment Rules of 1973 are still in force. In

fact, the applicant, if he had a genuine claim as

that some juniors to him u/ere promated, then ha

should have have come for judicial rewieu against

that order® He has not done The applicant

himself is at fault. The Tribunal cannot grant a

relief uhich has not been prayed for^ Unless the

L:ontd.,,5
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order of ly.^eSS is declared as afi arbitrai^y or

discririiinatory ordsr, the applicant Cannot claiffi

considsratio'n for promotion to the post of Primary

School liieadmaster

5» During the course of hearing, the learned

proxy counsel has also filed certain papers - one

is dated 1,1'Ua2 in uhich Shri Govind' Pladhu uas

posted as Primary School Headmasters but the nafr.e

of tha applicant is missing. At that tima also •

the applicant should hav/a assailed this order®

But he did not do so. This goes against own

pleadings of ths applicant» , Anothfir order

filed is of. 21 =2..83 ,, ,a letter-tci-..Shri Gouind Radhu

in reply to his representation for granting him

praniotion uith retrospa ctiue effect. This does, not shag

that the applicant and 5hri Govind Fladhu had the same

and -similar case. It only rsfers to 3hri Govind Pladhu

and the relief claimsd by him uas not granted by tha

administration.

6-* Both the applicants have since , retirad.

The applicants have not filad ariy dacumant an record

to aho'uj that on the liberation of Goa j .'-Daman, and Diu

in favour of Union of India uhat uas the terms and

conditions on which Primary School Teachars were

absorbed. Merely bscause in tha bio-data of tha

. applicant, tha uord 'Trained' given undsr tha uriting

Primary iichool Teacher at colo7, uould not by itsalf
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make him eligible under Rsdruitment RuIbsISTj

for ths said past. Rules have tD ba obsered in

letter and spirit »

7. In viau of the facts and circumst ancss of

the c.ase as above, ue •find-that/.the-Lprssent

application is barred time and also devoid of

merit, and the same is dismissed accordingly,

leaving the parties to- bear their oun costs#
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