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O.A. No. 371/90

‘:‘) . l T.A. NO. 199
| DATE OF DECISION___16.7.1990,
' Shri Tarsem Lal Verma Petitioner
' Shri A.K. Bahsra Advocate for the Petitione_r(s)
- Versus - ‘
Unien of India & Others Respondent

CORAM

. ' Offi
Shri K, S Dhingra, Sr,Adm, gg@%&%ﬂé for the Respondent(s)

\

The Hon’ble Mr.  PeKs Kartha, Vice-Chairman (Judl,)

The Hon’ble'Mr.‘ Ds Ke Chakraverty, Administrative Member,

Whether Reporters of local papers may be allowed to see the Judgement ?Lj*‘o

1
2. Tobe referred to the Reporter or not ? 7@ _
3. Whether their Lordships wish to see the fair copy of the Judgement o
4 Whether it needs to be cuculated to other Benches of the Tribunal ?

(Judgomsnt of the Bench dlllvarod by Hon'ble
Mr. P.K. Kartha, Vice-=Chairman)
The applieant, who isluerking as alPhotugraphic
Officer in the OFPfice of the Armed Forces Films & Photo
Division, Ministry of Defence, Neu Delhi, Filed this
application under Soctlen 19 of the Administrative Tribunals
'Act. 1985, praylng for quashxng thc impugned order dated
31.,10,1989, whoraby the pericd of his probation was sxtended
upto 15th July, 1990, He has further prayed that he should
be removed from probation u,e.f. 15,7.1988, and that the
respondents be dirsctaed to duclér..him permanent in tho‘
host of Phetegraphic Officer u,e.f, 15.7,1988,
2. The plcedings in the case-a;e complste, The
eapplication has n%: besn admitted, UWe feel that the
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application could be dispossd of at the admissimn stage
itself.
3. The Unianvpublic Service Commission advertised

ons post of Photographic Officer which was exclusively

reserved for Scheduled Tribes., The applicant applied

for the szid post and was sslected by the U,P.S.Ce The
U,P.SC, also recommended to give him five advance
incrsments, He was appointed as Photographic Officer
vee.fo 16,7,1986 on probation for a peri od of two ysaras
from the date o?ﬂappmintment. He was also given the
advance increments recommended by the U,P.S.Ce

4, The rslevant recruitment rules which were notified
in 19848, prescriﬁa a period of probation of two years foer
ths post of Photographic Officer. As regards confirmation, -
the recry itment rulés,provido that the proceadings of the
Departmental Premotion Committes shall be sent to ths
U.P.S.Cs for approval, If these are not approved by the
UsPeSeCop @ frash meeting of the D,P,C., te be presided
over by ths Chairman or a Membef of the U.P.SAC;, shall
bs held,

Se In the offer of appointment sent to the applicant
gggg.moéorandum dated 11th July, 1986, it has besn stataed,

inter alia, that he will be on probation for a pasriod of

two yesars from the date pf appointment which may bs
extendad at the discretion of the competent suthority
and that failure to complete the period of probation to
the satisfaction of the compstent authority, will render
him liable te discharge from servicn;

Be Tha_cnntsntion of the pplicant is that after the

sxpiry of tuwo years from the dats of appeintmant; he must
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be desmed to haﬁa compl sted tﬁe per iod of prbbatibhf.
satisfactorily, and that he must bas desmed to have
besn confirmad in the post ef Photegraphic Officer

from 15,7,1988, His périod of probation was not

.extended within the period of two ysars from the date

of his appointment, It vas extendsd by the impugnéd

ordsr dated 31.50.f989, aftar # lapse of 550 days from

the date of completion of the probationary period,

Te The probation period of the applicaﬁt Wwas extended
on the ground that tha D.P,C, which met on 18th October,
1989, assmssed him as *not fit' for removal from probation
and rescemmended extsnsion ef his probation upte 15th July,
1990, The recommandation of the D,P,C. was based on‘
scrutiny of the service record of ths applicant, including
his .Annual Confidential Reports,

Be The applicant has bsan communicated adverse resmarks
in his confidential reports for thé years 1986, 1957 and
the Asssssment Report for the periocd 16.7;1986 to 15,7,1988,

The applicant had alse made representations against the

' said remarks, The compstent aytherity had ordered

expunction of some of the advuerse remarks in his A.C.R,
for the year 1987 vidse letter.dated 28,12,1988, The
competant aythority alse ordered expunction of the
adverse remarks contained in tha Assessment Report vide
letter dated 22nd September, 1989, The adverse remarks
in his A.C,R, for the year 1986 had not bessn expﬁnged
before the D,P,C, made its recomm;ndation to extend his
probation, mentiocnsd above,

9. Thg contention of the respondents is that thera is

‘no infirmity in the impugned order ef extension of prebae

tian,pericd of the applicant and that it was issusd on the

recommendation of the D,P.C,

O
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10, e have carefully considered thes rival contentions
and have gone threugh thé racords of the caseICaraFully.
We have alse considered the judicia pronouncomentz

cited by both the partiss,

11, s gre not imprassed by the contention of the
aﬁplicant that by mere efflux of tue . years from the

date of appeintment, he must be dﬁemcq to have completed
the periecd of probation satisfactorily, or that he must

be deemed té have beenﬁcenfirmed. Similarly, we are not
impressed by his contention that the period of probation
cannot be extendad aﬁtﬁr the initial péricd of tuc years
had expired,

12, Thers is no stipulation in the relevant recruitment
rules that the maximum period of probation is only tuwe
years on ths expir} of which, the appointes will be

d emed to[haue been confirmed in the post. In the instant
case, the applicant was allousd to continue in ssrvice
even after the expiry of the_periaa of two yegrs specifiad
in the order of abpointment. No order of confirmatien or

satisfactory completion of probation was issued by the

raspendents, In our epinion, in such a case, it will be

* Decisionsg relisd upon by the Applicant:

1986 (1) A.TeC., 95; A.T.R, 1987 (2) C.A.T, 83
1987 $4 A.T.C. G413 A.ToR, 1986 (1) S.C. 51'
1985 (1) S.L.R. 3223 1983 (2) S.L.Re, S.C. 1-
1987 (3) A.T.C, 496; A.T.R, 1988 (1) 501,

Decisions relied upon by the Respondentg:

A.T.C. 1986 (6) 6553 SLI 1984 (2) 4513 1987 (4) S.CoC,
492; A,I,R, 1972 S.C. 8733 A, L.R 1966 S.C, 175
Ae IoRe 1962 SeCo 1711, ' :
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inferred that the probatien psried has besﬁ extended

by coenduct, The delay in issuing the impugned erder
of extsnding the period mf'prbbaticn has been due to
the delay involved in taking a decisicn on the
raprasentgtions made by the mpplicant against the
adverszs ramarks for the year . 1987 and the Assessment
Report for the period from 16.7.1986 te 15,7.1988, The
impugned order cannot, thafefare, be Paulted on thse

ground of delay, As the relevant recruitment rules

did not provide any optimum peried of probation, the

stipulations contained in the offer of appointment
regarding the discretion of the competent authority to
extend the period of probation, must be desmed te ba
supplementary to the relevant recruitment rules, The
validity of such a stipulation cannct bse disputed:(gigg
State of Gujarat Vs, Akhilesh C, Bhargav, 1987 (4) Ss.C.C,
482 at 485), o |
13, Thers is, however, anothar aspect of the matter.
The D.ﬁ.C. Which held its meeting on 1éth Octeber, 1989,
had before it the ACRs . of the applicant for the years
1986, 1987 and the Assessment Report for the relsvant
period, The réspondents have stated in their counter-
affidavit that before the D,P,C, had mat, ths competent
autherity had expunged some of the adverse remarks in
his A.C.R. for the yesar 1987 and that it had expﬁnged
tha advaerse remarks contéined in the Assessment Report
for the relsvant peried, but the representation against
the adversse remarks for the year 1986 has not bem1decidad
In cht, his repressntation was pending with the compstent
authority at the time of tha mesting of the 0,P,C. and
Cp—

/
oooucsco,



-6 - i | <§{>

their decisions may have been influenced by those

i

adversa remarks, We are not convinced by the contention
of ths respendents about the delay in dealing with the
representation submitted by the applicant against ﬁha
adverss remarks for the year j986. Before'canvening
tha D,P.C, to consider ths queétinn of completion of
the probation of the applicant, the respondents should
haVQ iaken a decision on tba‘representation of the
applicént. |
14, - In the facts and circumstances of the cass, the
application is disposed of at the azdmission stage with
the following ordars and directiens:-. |
(i) The fasp@ndents are directed to dispose
_ef\the.representaﬁien submitted by the
applicant against the adverse ramarks for
tga year 1986 as axpeditiously as possible,l
A but in no event,rlatér than 30th August,1990
and communicatetZ?iIait;;ion to the applicant,
(ii) The respondents shall convens a Teview D.P,C.
to consider the suitability of the applicant
for completion of the probation peried in
the 1light of the service records of the
~applicant, including his Annual Confidential
Reports and other documents relating to his
pscformance uhich are in the psrsonal file
of the applicant, The decisien of ths
competent guthority should be superimposed
and pasted over the original remarks in tﬁe
Confidential Raeport in the light of the |
decision taken on the reprasentations
submitted by t he applicant,

CLL/\
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(iii) In case the review D,P,C, finds the applicant
fit for confirmation, he shall be conf irmed
from the dus datp;

15, In view of the aforesaid orders and directions,
we do hot censider it necsssary to go into the other
contentions raised by the applicant in his application,

The parties will bear their own costs,

5

(D, ks Chakravopty) . (P, K, Kartha)
Administrative Member Vice=Chairman(Judl,)
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