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IN THE ‘CENTRAL ADMINISTRATIVE TRIBUI!AL y
‘PRIRCIPAL BENCB 'NEW DELRI =

. DATE OF _DECISION:‘A» ~21/2/73'

(1) 0A No.1530/89

'NIRMAL SINGH
- VERSUS

? UNION OF INDIA & OTHERS

(2) 0.A. 1219/89

SOM DUTT ..
VERSUS

UNION OF INDIA &. OTHERS

(3) 0A 34/90

ASHVANT KUMAR o
| VERSUS

" . UNION OF INDIA & OTHERS

(4) 0a 123/90

A K. JAIN . -
_ |  VERSUS
' UNON OF ‘INDIA & OTHERS
(5) 08 182/90
ASHOK KUMAR SHUKLA
— VERSUS
' UNION OF INDIA- |
(6) 0a 262/90
HASAN' AFSAR KAZMI & OTHERS
VERSUS'

UNION OF INDIA & OTHERS

(7) OA 360/90
- 'AMRISH PURI
‘ VERSUS
UNION OF INDIA & OTHERS -
(8) oA 584/90 |

SMT. ASHA KHURANA
VERSUS

UNION OF INDIA & OTHERS
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.RESPONDENTS
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(9) OA 587/90

SUSHIL KUMAR SHARMA

1

.+« APPLICANT

.UNiON OE‘INDIA &'OTHERS : ‘_ | . . . RESPONDENTS
.(10) 08 395/90

| !

i
T
|
(

... SANJAY MEHTA . .. . . o .. .APPLICANT
VERSUS - |
_ UNION OF INDIA & OTHERS .. .RESPONDETS
(11) OA 105/89 .. )
 V.K. THAREJA ‘
VKT L - .. .APPLICANT

i
H

min s e 4 oo .. VERSUS .

. UNION OF INDIA & OTHERS . . . .RESPONDENTS
1 ‘ ' R '

...S/shri R.K. Relan, B.S. Mainee,
Kulshreshtha, & E.X. Joseph, ...counsel for the Applicants.

1
i

S/Shri S.N. Sikka, Romesh Gautam,
_&.O.P,&quastriya.__ .~ . ...counsel for the Respondents:

o

CORAM : |
Hod'ble Justice Shri Ram Pal-Singh, Vice-Chairman.
Hoﬁ'ble Shri I.P. Gupta, Administrative Member. kﬁ

~
JUDGENENT -
(Delivered by Hon'ble Shri I.P. 'Gupta)
The issues. raised in the gforesaid OAs being similar

. the. Original EAppliCQtions apew_being considered together.

- The gpplicgnts were apppinteg as Junior Accounts Assistant/
-Clerk ‘GraQe‘ I:.(Rs,33Q-55O ;ey;sed_lto Rs., 1200—2@40) in
‘lthe “Railw%y D;visionsvvbetweeﬁ !Aprél,z 1985 and May/June,

A iSSﬁ and ;ng was appointed even on _1,9.1986. They have

qpproachedi the Tribunal . against -orders of termination

which:'weré .either issuedf or were being issued but stayed

., by the‘,oﬂders_of 'Tribunal,_,JIn.ﬁcase of Nirmal Singh, no

contd...
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" interim stay order was issued s1nce the term1natlon order

had been effected and ante status quo could not be granted.

g . s 2 3 CA

l‘The term1nat1on was belng done w1thout any not1ce as they

)

could not quallfy in Append:x II exam1nat1on of IREM w1th1n

T the prescribe_d period a-nd‘within‘-the“'pré'sc‘r’ib.ed chances.

R iy . ..

2.;lr,'vThe re11efs sought are - -

A iij‘_quashlng the‘-termlnat1on, ordersshand treating_ the
| 'appllcants as. conUnmng -ln'service; ’ |

xii). grant ofAmore-opportunif{egftohabpear-in'Appendix’Il,

ie e B e . - P P

-Examlnatlon

'ﬁiiiS» ln ther'eyent ﬁofl appltcantsl.hfailure_ to pass in
| i3 1attempts;-'theriaﬁhlicants mayr bejrtransferredA

as. Sr,_hClerk‘”on; the:'eeruﬁfye;PSlde‘;hykgchangevof
lcategory: | | |
3. The :léarned counsels {forsfthe;faﬁnlicantsé contended

that-

Y

iy Th , app11cants had taken e1ther 2 or 3 chances

i ' .-'fﬂ;ﬂéﬁi-the qappendlx II Examlnatlon' and thelr requests
- "a‘(-:'l“for morewchances were not acceded to.;‘ The Indlan
.Rallway Establlshment Code contaln Statutory rules

_‘governlng general condltlons of serv1ce appllcable

g\': ' .f " to Rallway servants. Rule 217.says that the rules'

. “{‘;f - for the recru1tment of non- gazetted rallway servants

s are‘ contalned 1n the Indlan Rallway Establlshment
'Manuafi’andf therefore i* follows that"the ‘rules
? ’1n_IREM assume statutory force.' Bule 167 of IREM

. ERC l“lays down 1nter ‘alia” that d1rectly recrdited clerks
A . :“f%Grade'ﬁe (appllcants ‘were’ ‘such: clerks Grade :l)
ik ’f?» will® ”be'"on 'probat1on'ff0r;”one “year’’ and will be
‘;f.e11g1hle for conflrmatlon:'onlyq‘after“’baSSing the

"prescrlbed departmental examination in'dﬁpendix"II,

‘contd. ..
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'ulpbendlx 2 read as follows

‘e

=0
NS

-'1,7- W e

E Appendlx 2 prescrlbes the syllabus for exam’

~ "‘ - '7\(- A e D

cludes: papers,hon Book keeplng, General

k'S
K

!

ncessary .faczlitles w111 b‘_* ﬁﬁen"fb* them to

qu1re ‘a knowledge of the . ules and procedure. "

which;i

Rules'

Procedure,‘ Accountlng etc. -f Paras- 3 & 4 of”

The exam1nat10n w1ll be conducted by the head
N

H <o ,

ach Off1ce who w1ll also dec1de the - 1nterva1s

which it should be held.

oz AW

-tod take the examlnatlon more than

i1t %e p rmf?ted“**“”ﬁ

thrice,

but the Flnan01a1 Adv1ser and Chlef Bccounts

- candidate .to .take the examlnatlon

"fOff1cer May‘ﬂln-~deserv1ng cases permit a

for a

fourth t1me, ‘and, in very except10na1 cases,

the General Manager may  permit a candidate

,t take -the. examlnatlon ‘for the fifth and

fthe last tlme._v

:No‘ ra11way servant : who has less than six

:fmonths serv1ce 1n' Rallway Accounts Offlce

:5oriwho has.’ not 8 reasonable chance of pa551ng

'the examlnatlon ‘will, be‘Vallowed ‘to

appear

_1n the examlnatlon prescr1bed in th1s Appendlx

o In{'exceptlonal c1rcumstances _the' condition

regardlng six months m1n1mum service may

be waived by the General Managerr

‘rTemnorarv!trailWaY” sefyanfs
‘'to 'sit  for ~the’ examination, but it

- may be permltted

should

beﬁ-clearly understood that ’the passing ofl

'thls exam1nat10n w1ll not g;ve them a claim

for absorptlon in ~ the. permanent

R

“not ”IesS”*than-95O%jJin;:any subject
© exempted from further  examination

subJect in subsequent exam1nat10n.

cadre.ﬂ

(d) AT and1date .who' fails. in the‘Texamination—'

‘but -shows “marked excellence by - obtainlng’

may be
in that

contd. ..
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authorit1es in deserv1ng andA except10na1 cases,' but noneA
of the appllcants were glven more than 3° chances.,lh' ' '

. ii)' The letters offerlng app01ntment to the appllcantsf

.f. . -44« R0 I

'1ncorporated certaln clauses v1z.

(a) They would be on prohatlon for one year andi

Te

would be conflrmed only after pass1ng the '

i

prescrlbed examlnatlon 1n Appendlx II of Rule‘

167 of IREM

(b) Durlng - probatlon.‘ 6l mohéhéi “training would ~d

‘(c) If Jthe! candldate does; not: pass Appendlx IIf
examlnatlon ;in;Atno”.chances w1th1n"3r years
Cof service -or »1f h1s ‘progress ;1s not. satlsfa—
ctorY:uriggé.ﬁ serv1ces-5_wou1d be termlnated
'td)”buring ’probatioanSerVices can' be .terminated
with i4.' 'd.ays."_-i ) na’fice " from __é(itl_v‘l_er" S_:ide\.‘f

PR et e
3 L0 P

T

Thus the learned counsels contend that Condltlon (C

is: not inp: conflrmlty Wlth Rule 167 Appendlx 2 quoted earller"

fhfand fist strlcter. _ Further the appllcants werg elther not-

glven any tralnlng or were glven tralnlng for %~'day' for

Tel e g

'jNoi‘notlce"for’“the* termlnatlon 'Was given.
iii?' Accordlng to Rule 301 of IREC temporary railway

servants Lﬂlthf over 3 years contlnuous sérvice

Shall-f"‘~fbe:i'ent't:itl_.e_d? to 2 month‘ n nOtlce but in the

cases ’of the Iappl;cantsq%,one, month's notice 'nas.“

oy not, glven.. -

: J%V) Four chances have, been glven 1n- some" cases even

a;i5“5?§f late as‘ 1990 " The cases :of Shr1 ﬁrC. "Waiia

and Shr1 R K ;Sood were c1ted F1ve chances were

:; ava11ed ‘ofn_byiﬂshrifﬂAttar_ Slngh and Shri qubal

Ahmad

contd...
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1nstruct10ns lamd9 down *inter a11a

"SQPPQEfL-iD *the Appendlx (IREM)

of thelr:

3 years‘ serv1ce

should be made

1

;avallable du;y taklng 1nto con31derat10n the tralrang

1nvolved After - theirr training is over,

employees fshould be made to' appear .in

P

“ﬁtff'found Justlfled could ‘be referred to the Board.

app01ntment

Those who have avalled cﬁ’ 2 chanceq
. within -§- years, and who AStlll apply for a third
a1chance; within;“ beyond 3 years, their cases

3

. S ‘ were "-1T o '»3;;5
901ntments of a11 appllcantS/made prlor to 3. 9 86

‘WhICh 1nstructnons dated 24 6 1986 were c1rculated
that uin

the

two

ngaqlways/Unlts should ensure that two clear chancesv

.examination*i

R Ve

other clauses, of'“the_ 1nstruct;ons' mentioned:—

‘ff(c) «Jn respect “of candldates .who + did wnot avail

"'off"any gchance within- three years of~ serviceg on.

'}Qmedlcalf;grounds, 1nvolv1ng request -forfiieaVe' of

‘absencer'supported”.by ‘Sick i Certificate from the

Rai way_‘D0ctor' ‘in"splte ‘of fthe _examlnataons
ﬂ{hav;ng been conducted durlng that' perlod requestf
tefor grant fof“chance after completlng of threez'

Ti2

""years of service,
. only
' the |

”found to be Justlfled

:'4Ra11Way;-Medlca1

;grarted }by ‘the
.?dears of serv1ce
g by

- It |is

P

ke on ’-’the Of
FA&CAO concerned and

of

is otherwise

the%

:ifl'the “case

bas1s, personal . approval

the dld not appear

Examlnatlons-

(d) In case employee

ear11er w1th1n three, years . due

.+~genL1ne ’health reasons duly supported by proper

Certlflcate s a; chance

Board after _completlon

-v1de (c) above, whlch was avalled

the :emloyees 'requests for grant of one more
chanCe,l i.e., the second chance after three years
fserv1ce 1may be .referred to the Rallway Board,

Lw1th the personal approval of the General Manager.

felt that 1nstances of such cases,

contd.- -

in. the '
“to

was-

of three -

as also

w111. be cons1dered by the Board_'”
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of those dealt w1th the (c) above would - be extremely
:rare as’ for example on occa51on of matérnity 1leave

taken by female 'employees-.: HowéVver, such cases.
may- be -recommended L. D such ,; manner that the

employees w1ll have an opportunlty to appear in

“the examlnatloni w1thin"one year thereafter i.e.

Within a total. span of four-.years from the date

&

- of app01ntment ks Y S .

1fany::reference 16 Board

(e) Merely absentlng in the two examlnatlons held

w1th1n: three" years ofw'serv1ce' will not amount

- to" chance ™Not coubted' ‘and’ no'-reference should

be, made to the Board for addltlonal chance, and

the employee' s serv1ce should be terminated without

orders.

‘The learned counsel for the applicants contended
“that Appendix 2 of IREM allowed 3 normal chances and the
4th fand 5th . in  the_. _discretion ofﬁ authorities specified

and 1nstruct10ns .of 24.6.1986 could not override the

provisions of the ‘manual which had statutory force and

"ments: -

Similar

‘moreso- when therinstructions were “subsequent to the appoint-

-Even +the offers of. appointment which provided

‘conditions:~of- -two. .Cchances in:.38-‘years could not

be against:thé provisions of the rules;: ' .

vi)

_wSome of the appllcants Were appointed Oor compassi-

'_onate glound and 1n the case 1of Ra} Bir Singh

KFVSL G M. _N.R. etcr‘(OA 1742/89 dec1ded ion 11.1.90

ywhere the appllcant had been glven three chances,

;he. Bench helo~ that_ whlle .he cannot claim, as
of rlght thar he_,should be retained as Clerk
Grade _I in the Accounts Deptt., the termlnatlon

would ‘run counter to the very purpose of appo:ntlng

.

]'iuthe i appllcant ‘ oﬁ“‘ compass1onate ’grounds. " The

'term1nat1on order was quashed and the respondents

.Awere dlrected to allow the appllcant to continue

“"t6 work “as a temporary Clerk Grade l in the Accounts

.:Department ti11° an"ialternat1ve JOb commensurate
1yw1th ‘his 'qua11f1cat1on 'and experlence was given
! to hlm. Ll N : HES RN P N

contd.ﬂ.

‘%térms_ ©of ‘extant. . ..

4o
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There have/lnstaqqes where Clerk Grade 1 on Accounts;v

s1de: were .allowed to chahge category as Senior

:Clerk in same scale . even subsequent to Railway
vBoarb'svinstrueg;ons of 24, 6 1986 after not qualify-

1

ing_}in 3/4 chances. ' The ‘cases of Alka Sahani,
Shar?a Singh, R.K. Shrivastav,'iﬂarjlt Singh &
Km, Neeru nghawan were quoted | Orders dated

9. 5 1989 regardlng change of ‘ category by Harjeet ok
slngp g Km. »Neeru Nijhawan. and dated 14.6.89 .

-‘iU;EKGSPGGt,;Qf,;Rch ~Shrivastav were also shown.

\

The |CAG of. India :in. 1987 .by .order. dated 31.3.8%
g e* after Rallway Board s 1nstruct1ons of 26.6.1986

ordered that dlrectly recruited audltors in the

scale of BS:BBO 560/1260 2040:hhe ehances cof departrntnu»}ﬂ;

. -t

menpal ‘examination stood : ncreased from.dé to 6

- ito . enable staff» to pass confirmatory examlnatlon.

.Theé Department is iho doubt dlfferent but the

empboyees in Rallways 'hold 51mflar posts. and perform
s1m11ar functirns. : s0n 24.11.1988 the All India
RallwavlnaI Federat i.on - " in ,the llght of CAG's

dee1s1ca of 31.3.1987 represented to ‘the Railway

‘ Board for enhanc1ng “the number of chances to six

" on the ‘same analogy 'and ‘the matter: is still under

the;cons1derat10n of Rallway Board ‘ Butithe service

of {he employees have been ordered to'be‘terminatedf'
|

'For ﬁot' pass1ng " ‘the Appendlx o’ "examindtion their

annual 1ncrements .already - siood stopped . and termi-
~

,uhailon orders resulted 1n double Jeopardy.

3)

" The|

‘éonditions.

1
jesrped. ‘counsel - for sthe respondents argued

'

|
1
|

‘Thef applicants.. had training even as CG IT 1in the

same syllabus. Therefore tralnlng was curtailed
3 months. Ih the’ ‘case ‘- of ‘Nirmal ‘Singh he did
applyfthrOugh proper channel..and so.. the gquestion
étralnlng d1c uOt arlse. Had ‘he passed the con-
fi gmatlon exam1nat1on 1n 1986 he would have asked

foq conflrmatlon N w1thout " undergoing training.

"N"oE oandldate was- given:. more than. ;3. chances after
uthe_ihstructionslof 26.6.1986 orfbrthm;manereva1aﬁer198&

i
‘The»:appointmemis ,of‘;the appl1cants were subject

,tozfthe, conditions in the app01ntment letter and

‘the serv1ces were termlnated in- terms of these

. on  failure to pass the examination

prescribedvchances_ and within prescribed

“within-
contd..-
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_period™-the services. were -términable without notice.

—

4)ﬁLRU1eS ind”par&ji;;;\EW\»lREM regarding the number

T~

Iff'of' chances ﬁertainedhftoﬁ category ©3_II and not

’ e N I A T \\\\
- for, CGI Lo RV T G e \\1\\\\\\\
Analys1ng ther facts :and “issues$?involved in these

cases we flnd that Rule ‘167. clearly says that Conflrmatlon

of d1rect1y recrulted Clerks Grade I-will ‘depend on passing

”tﬁe departmental “examination’ ip- Appendizx- 2 .to.. Rule 167.

Appendlx 2 1s therefore squarely appllcable The termination

g;ordensg;were; v1olat1ve Iof Rule BQJ of the _LREp (Indian

ﬁa{inay“hﬁstablishment Code)n inhnoase ~of _applicants “who

were not alven one month IS notlce and who had served contl—

nuously for oyer three »years, "The: app01ntment ‘letters
N'did"; ‘say- that the services were termrnable in the event

of"fadlure to pass the. conrlrmatory ‘tests within 3 years

in- two- chances but such termlnatlons w1thout notice against

theA principles of.anatural just;cetiand‘ against Rule 301

'of' IREC cannot be sustalned 'Further the respondents

ERY ; o wo

cannot take the plea that one part of the offer of app01nt-

:ment viz 6 ‘months’ tralnlng-would_be_lmparted during proba-
. AN .

tion was not necessiry to ‘be implemented and the other

partiwas mandatory (viz:-passing of ;the Confirmatory exami-

nation) notwithstanding the provisions of - ‘Ruile 301 of
IREC = St111 further " the Rallway Board by their letter
-of 1nstructlons dated 24 6 86 cannot vary statutory rules

Whlch were ‘not amended.: There are. a- catena of judgements

4 Pus

to the effect that admlnlstratlve order/ln tructlons cannot

bl

qqmpete. w1th a@ statutorvA rule land 1f_ there be contrary

" “provisions in@zthev;rulesj.%an“»administrative instruotion,
’mﬁéf”‘giVé* *ﬁéy*iﬁnﬁ -fhe-~rn1e»:sna11a-prevail (C.L. Verma
‘vsr State’ of U Pt ATy 1990(1)49 SC; ‘Bindeshwari Ram

- Vs, . State ,of Blhar .f SLJ 1990(1) SC' 82; D.P. Gupta Vs.

U0I. -“SLJ 1889:- (3) 434 CAT) _'é somewhat identical case
was decided by thé Lucknow Bench of the-CAT in OA No.115/90

e e
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‘i applicant

1

e

I“”b”rol'ug-h't

T for  the

% on .meri

: on 3 ‘7 1991 (RaJ Kumar Gupta, & Anr.

chanees.

”B?*chance

“directic

‘decided

Vs, U.o$1;7&:bfs.§*‘

l

’Ethg' order ;¢ff term1nat1on was - con51dered ,illegal

arbltrary andf'was quashed Jand- the applicants *were

- '~."':i

A TN

deemed to be-yin- contlnuous serv1ce.- In the conspectus:-

f the abcve v1ew of the matter the termlnatlon orders

/

w1thout one"month s notlce 1n case of appllcants who had
/ .

served contlnuously for over three years are. quashed and,

AL

Ithe appl1cants would be deemed to be 1n contlnuous serv$\

.1_,

.with. no. back wages for theuﬁeriods they have not actua11y~
worked as FG I _

-lt~f further observed, that para -167.-nrovides_:_,
that normally no ra1lway servant w1ll, be allowed to take
examlnatlon more than thrlce but the FA&CAO may in

deserving cases”fpermit a,- candidate, to take examlnatlon

time :and"~inf very _exceptional cases, the General

]
{
i

Managerl‘may permit .- & candldate to . take‘ examlnatlon for

the fifth and“ the"last tlme;‘b In the 1nstant cases, _the
' S iwere -not;_given_vthellopportunlty beyond three:
-;tThe3 learned counsels‘_for the’ respondents had

t that after 1983 none had\been glven more‘than

S . ThlS was controverted by the learned counsels

TapplicantSXWho 01ted casesy‘as mentloned earl1er,
'Qre=-than 'three'ychances .were \glven.. h Therefore,
1d dlrect ,they respondents to .con51der each case;
t . wlth a v1ew to determlnlng whether more chances
*.belgivenu‘ Thls would also be 1n keeplng w1th the

)ﬁS”giVen by»the Lucknow C1rcu1t Bench in OA No 86/90

on 31.7. 1991 ( R.S. Panu & Ors VS’ Uu.o. 1. & Orsr)

XAStill' further' it 1s observed that notw1thstand1ng
"ilwayi“BoardJs 1nstruct1ons; dated 24 6. 1986 wh1ch

nt1oned that in- cases where the employees 'dld. not

in the examlnatron even after ava111ng of chances

;oI

; ) H. : cOntd...




referred < to thei.r servi'ces’ as "CGI(' ‘.shou-'l-'d:”béf':':'lteflh"ihatéd

"and “'in ‘“case: the employees 80, requested their cdgés for'

’appo1ntment as CGsI.I.r._..tas,’ hfresh ﬁentrants .in the Accounts f

Department would be con51dered there have been 1nstancesl

(

as brought iout:. ear11er 1n th1s order where CGI on Accounts.

‘-*\u...
LR ‘. b

51de were allowed to change category as Senlor Clerk in

«-" ,\,_‘..

same pay ‘scale a:fter not. quallfylng 1n 3/4 chances., Therefore

B e di_rect-"t:hafcf th.e;»gase,s of the appllcants should also

T,
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be considered for-change of category,

A

on"“_)__,'. e

: 'To sum up® “thé dlre t

_~1), " The termination: orders w1thout ‘one months notice"
ifnz'case of appllcants who had served contlnuously
"for over three years are:. quashed and the appllcants.

WOllld "be' 'deeme"d to -be . in. contlnuous serv1ce W1th

: no back wages “for : any perlods they have not aCtually..

wbrked‘as CGI;~"

- ~

2) 'The respondents should cons1der each .case on merlt'

to determlne whether more chances should be glven

for pass1ng the conflrmatory examlnatlon anag
2 3)., The respondents shou"ld- consider the cases of the .

'appllcants for change of. . c'at__egory_;";-L{g.'__‘:lthe same
A scale of pay “'I'n."c-‘a’é?é‘s where any v;-'add.it.,i.onal chan'cfe

o for conflrmatory examlnatlon oh - accounts side-
_ 'vis given 1n pursuance of (2) a‘b’ove:,.,‘ r-.-tl'e change

Of Category ’ should be - ch‘nsi-,dered thereafter.

"‘ -

. These d1rect1ons should be -’ complled w1th as earlv

‘as possxble. L R

Wlth the aforesaxd dlrecuons, the- OAs are dlsposed of and

l

lnterlocutary orders passed would stand merged Jinto these d'trectlons.
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