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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI 0,

OA. No. 321/90
T.A. No.

Smt.nohini Navani

198

DATE OF DECISION

Applicant (s)

25^10-1995

3hri R«Q# Sharma

U«0«I« & Others
Versus

_ Advocate for the Applicant (s)

_ Respondent (s)

CORAM :

'fth. 'hrl «•' «

The Hon'ble Mr. N,U,Krishnan, Acting Chairman

The Honble Smt. Lakshmi Suaminathan, Member (3)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ? *

4. To be circulated to all Benches of the Tribunal ? J NO

(Smt, Lakshmi Suaminathan)
Member (3)

(N ishnan )
Acting Chairman
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central aoministratiue tribunal
principal BENCH' NEU DELHI

0.A.NO.321/90

Neu Delhi, this^fche 25th day of (testdtoer, 995

Hon'ble Shri N, U, Krishnan, Vice Chairman(A)

Hon'ble Smt, Lakshmi Sgaminathan, f-1emb8r(3)

Smt, riohini Navani,
u/o Shri Chander Namani,
U,D,C, jArmy Purchase Organisation,
fdnistry of Defence,
Neu Delhi,

R/o E-1, 3angpura Extension,
Opposite Sanatan Dharam flandir,
Neu Delhi, •,, pplicant

By Advocate! Shri R,D, Sharma

Vs.

1, Union of India,
through the Secretary,
Ministry of Defence,
South Block,Neu Delhi,

2, The Director (E),
Ministry of Defence,
Government of India,
(Arrgy Purchase Organisation),
fteu Delhi,

3, The Deputy Secretary,
Government of India,
Ministry of Food and Civil Supplies,
Department of Food,
Krishi Bhauan,
Neu Delhi, ,,,, Respondents

By Advocate jShri E,.X, ' '3Qseph, Senior Counsel uith
Shri N-,- ftmre'sh,

ORDER

Hon'ble Smt, Lakshmi Suaminat han, Member (3)

The applicant is aggr/ieved by the penalty order

passed by the disciplinary authority dated 15,4,87 removing

her from service(Annexure - A) uhich uas confirmed by the

-

2 '» • » ^9

jl-C



I'--

S2J

appellate authority by, his order dated 9. 10. 07 (A nnexUre-B).

These orders have been passed after holding a disciplinary
proceeding against her under Rule 14 of the Central Civ/il

Services (Classification,Control and. Appeal) Rules, 1955. The
applicant claims that the impugned orders have been passed

contrary to lau and the procedure laid doun under the

CCS(CCA) Rules,1965. She has, therefore, prayed that the

orders removing her from service dated 16.4.87 and 9.1Q.87

may be quashed and set aside and she may be reinstated in

service u.e.f, 16,4,87 with all consequential benefits.

2. The brief facts of the case are that the applicant

uas appointed as L.O.C, on 5.5.1972 uith Respondent No.3

and promoted as U.O.C, on 8.11.83. According to her, prior

to her marriage on 13.11.83, there uere no complaints against

her from any of her superior officers regarding her uork or

conduct. The applicant states that she had applied for

48 days Earned Leave from 14.11.83 for her oun marriage uhich

was rejected vide memo, dated 29.1 1,83(Annexure H»5) and

she uas directed to r esume duty on 1.12.83 positively, failing

which action uill be taken against her under the rules.

Similarly on a number of other occasions she alleges that

she had applied for leave on genuine grounds but It-uas-fiot

sanctioned by the competent authority in order to harass her.
tha t

She uas also threatened/if she did not resume duty, disciplinary

action uill be taken against her. The applicant states that

T I
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because of some, domestic problams couplad with sarious

health problems which she davaloped after her marriage,

due to early pregnancy followed by abortions, she could not

attend the office for which she had furnished medical /

certificates. Her applicatior^ for leave uj-esse ?• initially

not granted and she was treated as absent unauthorisedly

from duty(Ann8xures 6,7,12 and 18). Subsequently, a charge-sheet

was issued to her on 23.11,84 (Annexure A_13) which r eads as

folloysj-

That Smt, Plohini i^avanij U.O, C, ^Department
of ^ood- Ministry of Food & Civ/il Supply,
Krishi Bhavan,New Delhi while working as such.
has been absenting herself from duty w.e.f.
26,9,84 in an unauthorised mannar. She has
also been irregular in attending during the
period from 14th November 1983 to 21st September
1984 inasmuch as she remained away from duty
on one pretext or the other for 211 days
during the above mentioned period, Smt. Navani,

has thus shown lack of devotion to
duty and exhibited conduct unbacoming of a
Government servant, contravening Rule 3(l)(ii) &
(iii) of the Central Civil Services (Conduct)
Rules ,1964,

The statement of misconduct/misbehaviour on the part

of the applicant is given in Annexure-2 of the chargesheet

in which the period of leave and the grounds on which she

had applied for leave are given. She was. lafci-er given

another chargesheet dated 11,6,85(Annexure A-27) but the

impugned orders have been passed only in pursuance of the

chargesheet dated 23,11 ,84, as also confirmed by the

respondents in their reply. : and , ttherefore, the later

chargeshea b dated 11,6,85 Uas r,neit-h:0r: arg;ued nor ,;is

being considered here, ^ " /,
...4,
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-3. The Enquiry Officer who uas appointed by an

ordar dated 17,1*85, after inquiring into the charges

submitted his report on 14.10,86 (Annexure A-.52). He

states that he conducted the preliminary hearing on

16,2.85 and had also giuen notice of the hearing to the

applicant. The applicant alongwith her defence assistant

iJere present at the preliminary hearing held on 4,3.85,

uhe^n; she denied all the charges. The applicant/contendsd

that she had been giv/ing leaue applications regularly to.

the competent authority and she^ therefore, denied the

cha^Qes that she had remained on unauthorised leave during

the period. She had also denied that she had remained

auay from duty on one pretext or the other because she

had applied for the leave on medical and domestic grounds.

Regarding the other charge^ that she had been shouing

lack of devotion to duty, the applicant has stated that

it can uell be judged from her past record that she had

not been issued any warning, notice etc, by the Administration

for lack of devotion to duty. She, therefore, denied this

charge also. The hearing of the case had been conducted

by the Enquiry Officer on a number of days as detailed in

paragraphs 9 - 12 of his report.

4. The Enquiry Officer has in the concluding part

of his report divided the charges into tuo parts namely;-

• » »5»
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a) Smt. f'lohini Navani had bean irregular in

attandancg during the period from 14,11.83 to
21,9,84, Inasmuch as she remained auay from
duties on one pretext or the other for 211 days
during the above period,

) She had been absenting harsslf froni duties
u,e,f, 26,9,84 in an unauthorised rsnnngr and

thereby has shown lack of devotion to duty and

exhibited conduct unbacomdng of a government servant,
contravening the Rule 3(i)(ii) and (iii) of the
Central Civil Services Conduct Rules,1964,

After going through the proceedings of the case,

the Enquiry Officer came to the conclusion that for the

first period i.e. from 14,11,83 to 21,9,84 the charge

uas not establisHid that the leave taken uas on one

pretext or the other as alleged by the administration.

The leave applied for her own marriage from 14,11,83 to

31,12,83 uhich uas not rBcommendad for sanction in the

first instance uas not considered to be on any pretext.

Similarly the Enquiry Officer has pointed out that merely

bacausa she had taken leave frequently on medical grounds,

it cannot fe>e concluded that she remained auay on duty

on one pretext or the other as she uas not asked to

produce the second medical opinion, further, it uas

noted that the leave for thfi2^ period had been subsequently

sanctioned by the competent authority and thus the charge (a)

above that she remained auay from duties on one pretext or

the other for 211 days uas held to be not established.
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For the period on leave from 26.9,84, the

Enquiry Officer came to the conclusion that the applicant

had stated that it Uas for settling soina domestic problems.

Later on she had produced medical certificates uhen the

chargesheet uas issued to her. He, therefore, states that there

is no force in her argunant that she had applied for leave

on the advise of the Qoctor, The argument putjforissard by

the applicant that she uas fully devoted to duty before

her marriage prior to 14,11,83 uas not accepted by the

Enquiry Officer on the ground that "she remained most"

of the period on leave after her marriage, on grounds other

than medical," He, therefore, found charge(b) above,that

the applicant had absented herself from duties u,e,f,

26,9«®4 in an unauthorised manner is proved.

5, The Disciplinary authority passed the penalty order

of removal from service on 16,4,87, In this order, he has

referred to the conclusions given by the Enquiry Officer

mentioned in para 4 above namely that the charge pertaining

to the 211 days of unauthorised leave is not established

and thatshe has been unauthorisedly absent from duty

u.e.f, 26,9.84 as proved. In the next paragraph of the

order the disciplinary authority has stated that on a

careful consideration he accepts the findings of the

Enquiry Officer that the applicant remained auay from

duties for 211 days on one pretext or the other las not

established, folloued by the sentence " the said Smt.Mavani
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did not attend office u.e.f. 26.9.84 to He

also makes an observation that despite the fact that

she had been chargesheeted, she did not make any effort

to join duty earlier. He, tharafore, comas to the

conclusion that the applicant is not interested in

Government service and the charge of unauthorised absence,

laCk of devotion to duty and conduct unbecoming of a

Government servant stands fully established on which the

penalty of removal from service was passed uith immedicata

effect.

6. The Appellate authority by the order dated

9,1 0,1987 has confirmed the penalty order. The Appellate

aUfefjority while discussing applicant's contentions

regarding her ill-health and other domestic problems

arising from her marriage has commented that if for

these reasons she Uas compelled to take leave, she should

have applied for the same and obtained approval of the

competent authority. He has also mentioned that she

has applied for leave on domestic grounds uhich coupled

uith her contention of non acceptance of medical certi

ficates submitted later on as being not arbitrary and

irrelevant. The applicant's contention had been all

along that she had applied for leave uhich uas,houever,

not sanctioned by the competent authority. It is seen

from the orders passed by the disciplinary authority

a • » 8,
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and the appsllate authority that neither of them has

discussed the reasons, if any, uhy her leave, including

the period of leave she had applied for her own marriage

uas initially refused by the competent authority and

subsequently sanctioned, or the reasons uhy her leave

for the subsequent periods has also been rejected. The

appellate authority has stated that the applicant's

argument that she has been victimized being a lady is

not relevant as she has not been discriminated on the

basis of sex,

7, The main contention of Shri R.Q.Sharma, counsiel

for the applicant uas that the applicant had been harassed

by Respondent No,3 by refusing har leave uhich she had
aV ' ' "

ev(^H ounapplied^for her^marr iage, ill-health and because of

domestic problems. The learned counsel submits that the

impugned orders have been passed uitlijut application of

mind. The learned counsel fix ther states that her

previous record of service from 1972 till 1983 , uhen

her troubles started from the time of her marriage in

November ,1983 uas such that there uas absolutely no

complaints from her superior officers and she had uorked

uith full devotion and sincerity. Her request for leave

uas in circumstances uhich should have been sympathetically

dealt uith, uhereas on the other hand she had been harassed

by Respondent No,3. The learned counsel for the applicant

also submits that the applicant had joined the duties

, • »9,
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uhen she uas declared medically fit on 19,9,85 (Annexure A-34)

and posted to tha Army Purchas's Organisation uihers she

remained on duty till 3,1,1986, This period had been

ignored in the impugned orders shouing lack of application

of mind and that the orders have been p?'ssed arbitrarily.

The learned counsal for the applicant also submits that

the only witness mentioned in the chargeshaet namely

Shri Prem Kumar,Sect ion Officer was not called at the

enquiry so that the right of the applicant to cross-examine

him uas not afforded thereby vitiating the enquiry. His

next contention uas-that as per the UOPiiT d.M, dated

7,2,77(Ann0xurB disciplinary proceedings should not

have been instituted on trivial matters and in any case

absence from duty on the grounds mentioned by the applicant

does not warrant imposition of the major penalty of

reiraval from service,
/

8. Ue heard Shri £,X, Goseph,5enior counsel for the

respondents and have also pierusad the record in the case.

The respondents have denied the above allegations and stated

that because of her unauthorised absancs from duty the penalty

has been correctly imposed. They also 't^ontend ^ ''̂ hat once

the penalty has been imposed after holding an enquiry under

• the rules, the Tribunal ought not to interfere in the

matter in the guiss of judicial revieu,

•

• •, 10 •
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9,* Ue hava carefully considered the facts and other

relav/ant material on record in this case including the

personal file and file of the applicant uhich hav/e

been submitted by the raspondants,

10, The disciplinary authority uhile passing the

order dated 16,4,87 noted that the charge pertaining to

211 days is not established but he concluded that the

applicant did not attend the office u.e.f, 25,9,84 to

11,1,87 and he has also added that despite the fact that

she had been chargesheeted, she did not make any effort

to join duty earlier. The findings of the disciplinary

authority that she uas absent from d uty from 26,9,84

to 11,1«87 is contrary to the facts admitted by the respondants

in their reply dated 21,5,90 in uhich they have stated as

follous j-

"ris, Mayani being on duty from 19,9,1985

to 31,1,1986, does not reduce the gravity

of the proved misconduct. Further in view

of the foregoing it is not relevant either,'*

The above clearly shows that the conclusion of the disciplinary

authority is not based on any evidence before him but on a urong
- io n

a:ssurapt/- that she uas absent from duty u],e,f, 26,9,84 to

Il«1.87, Ti^he attitude of the respondents that the fact

that she attended duty from 19,9,85 to 31,1,86 does not

reduce the gravity of the proved misconduct and that this

fact is not relevant shows their inimical attitude towards

the Applicant .that they ua nted -to impose a major pemilty

• •11,
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on her disr.egarding relevant facts. It is well settled lau

that a domestic enquiry is not a mere formality and the

punishing authority has to consider all the r elavant facts,

including the defence taken by the applicant before coming

to the conclusion. In this case, the career of the applicant

uas at stake and the at.titude displayed by the respondents

has nothing to commend it, First, Respondent i\io,3 refused

the earned leave asked for by the applicant for her oun

> though
marriage uhich/later on sanctioned after the disciplinary

proceedings uare started shous that respondents';-; attitude

uas unreasonable towards her. Then they impose the major

penalty, uhen perhaps a lesser punishment uould have been

sufficient,in a cavalier manner. They seem tp have pre^y^^g^

the issue. The disciplinary authority has failed to consider

the relevant evidence before him, namely her presence in the
y-

office during the relevant period, before coming to the

conclusion that the charge stands fully established which

shows lack of application of mindo The Appellate authority

has also failed to refer to this material fact in the order

dated 9,10,87, The stand taken by the respondents in their

reply that the fact that she had attended office for more

than 4^ months during the relevant period uhen she uas

stated to be unauthorisadly absent itself shows the

unreasonable and arbitrary action taken by the respondents

in impo-si^ng the extreme punishment. If the disciplinary

authority had applied his mind to all the facts, it might

no punishment or
have been possible that/a less harsh punishment otheT^

g , • 1 2,
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, than removal from seruics could have been imposed.

11. - In the appeal filed by the applicant to the

Appellate authority dated 14.5,87, she had requested the

Appellate authority to look into the matter independently

and set aside the disciplinary authority's order. She

had in particular draun attention to the fact that the

rejection of leave for her oun marriage shous that the

administration uas biased against har and that she has

\

been harassed, i^hile she admitted that leave'.iJas not

a matter of right, she had submitted that it should not

be used as a tool to harass the employee. She had referred

to her earlier record of service from 1972 uhich has,

houever, not been looked into by the Appellate authority,

Ue have seen the applicant's Mnnual Confidential Reports

from 1972 onuards and ue find that against the column

uhethar the applicant has been reprimanded for indifferent

uork or for other causes for the years 1972 - 1975j the

remark is 'No,'; and for the periods ending 31,12^74 and

, 31,12« 75 "snbthar; remarks uias .that :she is "d iscipiined''and

maintains excellent relations uith the fellou employees".

No advsrse remarks have been recorded by the Reporting

Officers for these ysars against the columns 'Punctuality

in attendance', therefore, find that her averment

that she has not been reprimanded for indifferent uork or

that there uere no complaints against her uork in the years

I?

1 3
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from 1972 upto 31,12,83 is as par the records. It will

be relevant to mention that for the period 22,7,83 to

31,12.83 the Rev/ieuing Officer yho assessed her overall

performance as 'Good' had specifically recorded his

disagrearnent with the remarks recorded by the Reporting.

Officer as follous

Amenability to discip.lina; fair ) I do not agree.
Punctuality in attendances Fair \ Reporting Officer never

) complained to me
about her,

Sd/»
13,1.84

Has the officer been
reprimanded for indifferent % No
uork or for other causes
during the period under
repjort. If so, please give
brief particulars.

For the period ending 1984 the Reporting Officer

had mentioned that she uas amenable to discipline,

punctual in attendance and he uas not auare of any

repr imand/uarning issued to her, uhich has been agreed

to by the Reviewing Officer, The contention of the

applica^Tit that her service and conduct prior to 1983

had not given rise to any compalints from her superior

officers, therefore, is borne out by the A.C,Rs. for

the relevant period uhich had not been taken into account

at all by the Appellate authority uhile dismissing her

appeal. In this case, admittedly the period of leave

from 14,11,83 to 21,9,84 has been sanctioned and only

the period of absence from 26,9,84 remained for

consideration whether it uas • unauthorised or not.

.,.14,
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In the facts and circumstances of the case,

it appears that the penalty of dismissal is too harsh

and disproportionate to the misconduct alleged and not

warranted. This is so, having regard to the Government

of India's instructions to Rule 11 of the CCS(CCA) Rules,

(^para 5 of Swamy's Compilation, 2oth Edition, pages 16-17

Q.G,, P &T.'s le|:ter No .6/28/70-Disc. I(SPB«I), dated

the 5th October ,197^, These instruction^are stated to

have been taken in consultation with the Department of

Personnel and the f'linistry of Finance and hence the general

principles contained in it would be applicable to this

case, Para5.(ii) and (iii) of th0se instructions provide

as follows s-

(ii)' When a temporary Government servant applies
for leave beyond the prescribed limit of extra

ordinary leave and the leave sanctioning
authority is not satisfied with the genuineness

of the grounds on which further leave has been

asked for, nor does it consider the grounds

as exceptional, the leave cannot be granted.

In such a case the Governiri^nt servant should be

asked to rejoin duty within a specified date,

failing which he would render himself liable

for disciplinary action. Disobedierce of

orders to rejoin duty within the specified

period would afford good and sufficient reasons

for initiating disciplinary action under

CC3(CCA) Rules ,1955, If he rejoins duty by
the stipulated date, he may ba taken back to
service and the period of absence not covered

by leave be treated oversc§yal^of leave

and dealt with in accordance with the orders

regarding regularisation of ovarstayal of leave.
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If tha Govarnment servant does not join duty by
the stipuiatad date it would be open to tha disciplinary
authority to institute disciplinary procaadings against
him. If during the course of disciplinary procssdinga
he comas for rejoining duty, he shduld be alloued to
do so uithout prejudice to the disciplinary action
already initiated against him (unless he is placad
under suspension) and the disciplinary action csncluded
as quickly as possible. The question of regularisation
of the period of owerstayal of leav/e be left over for
consideration till the finalisation of the disciplinary
proceedings,

(iii) If a Government servant absents himself abruptly
or applies for leave uihich is refused in the

exiganciaa of service and still he happens to absent
himself from duty, he should be told of the

consequences, viz., that the entire period of

absence uould be treated as unauthorised, entailing
loss of pay for the period in question under

proviso to Fundamental Rule 17, thereby re§ulting
in break in service. If, housvar, he reports for

duty before or after initiation of disciplinary ^
procaadings, he may be taken back for duty because
he has not bean placed under suspension. The

i

disciplinary action may be concluded and the period
of absence treated as unauthorised resulting in
loss in pay and allouances for the period of absence

under proviso to F.R, 17(l) and thus a break in

service. The question uihather the break should be

condoned or not and treated as dies non should be

considsred only after conclusion of the disciplinary
proceedings and that too after the Government servant

represents in this regard,

from the above it can be seen that if the charged official

had reported for duty during the pendency of the disciplinary
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procaedings, as in this casa^she can ba takan back

on duty and her period of absonco treated as unauthorised

rasulting in loss in pay and allouances. The question

of regularisation of the pariod of overstay of leav/a

has to be done after the finalisation of the disciplinary

procaedings. From a perusal of thssa instructions,

tharefore, the penalty of dismissal from service doas

not appear to ba contemplated in such cases uhsre the

charged official rejoins duty, becaus@ than the quastion

of regularisation of the pariod of ovarstayal of leave

aftar conclusion of the disciplinary proceedings will

not arisa,

13, Ua are uall aware that this Tribunal cannot

interfere uith the findings of the competent authority

or substitute its own discration for that of tha competent

authority in exercising the power of judicial reviau

unless the decision of the competent authority is arbitrary

or utterly pervarsa or not based on any evidancs (UOI Us,

Parmanand reported in AIR 1989 3,C, 1185), As mentioned

above, in this case tha compatant authority has totally

ignored the relevant facts mentioned abova, including the

fact that she had attended office from 19,9,85 to 31,1,06

uhen the charge is one of unauthorised absence from uork

during th^^ period. This fact alona is sufficient to
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set aside the penalty order as it shows that the same

has been passed uithout application of mind^ignoring

material facts and . and is arbitrary and peryerss*
\

Ue accordingly do 3Q« The Appellate authority has also

ignored considering tho relevant materials as mentioned
• i

above before quashing the penalty order. Accordingly,

the penalty order dated 16.4,87 and appellate order

dated 9.l0»a7 are hereby quashed and set aside,

14. In the result, the application is alloued.

The respondents are directed to reinstate the applicant

in service within one month of the receipt of a

copy of this order. The disciplinary authority shall

pass a reasoned and Speaking order for the period of her

absence from 26.9«84 till the date of issue of chargesheet

on 23.11 .^4, taking into account also her past record

prior to November 1983, and the observations made

above, together with an appropriate order dealing with

the intervening period from her dismissal to her re

instatement in accordance with law within a period of

two months of her reire tatement. There will be no

ordar as to costs.

(SFIT. UKSHRI SUAi^UNATHAN) (N.U, KRISHNAN)
MEnBER(3). . ACTING CHAIRMAW
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