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New Delhi, thiésybthe 25th day of Dc}atdb;er', £,1995

Hon'ble Shri NV, Krishnan, Vice Chairman(A)

Hon'ble Smt, Lakshmi Suamimathan, Member (3J)

Smt, Mohini Navani,

w/g Shri Chander Namani, :
U.8,C, ;Army Purchase Organisation,
Ministry of Degfence,

NeU Del i- '

R/o E-1, Jangpura Extension,
Opposite Sapatan Bharam Mandir, A
New De 1hi, .‘oo'prliCEnt

By Advocate: Shri RO, Sﬁarma : '

Vs,

1. Union of India,
through the Secretary,
Ministry of Defence,
South Block,New Delhi,

2, The Director(E),
Ministry of Defence,
Government of India,

(Army Purchase Organisation),
New Deihi,

3, The Deputg Sgeretary,
Government of India, _
Ministry of Food and Civil Supplies,
Departmant of Food,
Krishi Bhawan, )
New Delbhi, eses Respondents

By Advocate:Shri E,X, Juseph,; Senior Counssl with
Shri N -‘&mr“e‘sh_ .

0 RDER
Hon'ble Smt. Lakshmi Swyaminathan, Member (J)
The applicant is aggrieved by the penalty order

passed by the disciplinary authority dated 15.4.87 removing

i

her from service(ﬂnq92ure -~ A) which was confirmed by the
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appellate authorityﬁyurus order dated 9.10;87(ﬁnnekuref8).

Thess orders have been passed after hoiding a disciplinary

proceeding against her under Rule 14 of the Central Civil
Services(ClasSification,Control and.AppealjRules, 1965, The
applicant claims that the impugned orders have been bassed
contrary to law and the procedure laid down under the
CCS(CCA) Rules,1965. She has, therefors, prayed that the
orders removing her from servige dateaM16.4.87 and 9,10,87
may be quashed and set aside and she may be reinstated inl

service w,e.f, 16.4.87 with all cohsequential benefits,

2, The brief Facts‘of the case are that the applicant

ués appointed as L.0,C. on 5,5.1972 with Respandent No, 3

and‘prohoted as'U.D,Ce on 8,11.83, According to her, prior

to her marriége‘on 13.11.83, there.ueré.no complzints agéinst

her from any of her supsrior officers ?egarding her work or

conduct. The applicént states that she had applied for

48 days Earned LeaVe‘From 14,11,83 for her own marriage which

was rsjected vide memo, dated 29,11,83(Annexure A-5) and

she was dirscted to r esume duty on 1,12,83 positively, failing

which action will ba taken against her undar the rulas,

Similarly on a number of other occasions she alleggs ﬁhat

she had appliad for leave on genuine grounds but ‘it:was ot

sanctioned by the cdmpetent authority in order to harass her, -
) that

She was also threatened/if she did not resume duty, disciplinary

action will be taken against her, The applicant states that

P
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becausé of some domestic problams coup led with serious

health problems which she developed after her marriage,

due to sarly pregnancy follougd by aborfians,she could not

attend ?he office for which she had furnished medical d
certificates., Her applicatiﬁh for leave weme ‘initidlly

not granted amd she was treatead as absgnt Qnauthorisedly

ffom duéy(énnexurES 6,7,12 and 18), - Subsequently, a charge-shest
was issued to her on 23,11,84 (Annexure A=13) whichr eads as

follows ;-

"That Smt, Mohini Navani,U,0,C, ;Bepartment

of Food, Ministry of Food & Civil Supply,

Krishi éhaVan,Neu‘Delhi Wwhils working as such,
has been absenting herself from duty w.e,f,
26,9.84 in an unauthorised mannaer, She has

also been irregular in attending during the
period from 14th November 1983 ts 21st September
1984 inasmuch as she remained away from duty

on one pretext or the other for 211 days

during the above mentioned period. Smt. Navani,
U.0,C, has thus shown lack of devotion to

duty and exhibited conduct unbacoming of a
Government servant, contravening Rule 3(1)(ii) &
(iii) of the Central Civil Services (Conduct )
Rules,1964," . :

The statement of misconduct/misbehauiour on'the part

of tre applicant is givén in ﬁnnaxure—Z of the chargeshseet
in which the period of leave and the grounds on‘uhich she
had applied for leave are given. She Uas_lakker given

| anoth er chargesheet datad 11.6.85(ﬁnne¥ure A;27) but the
impugned orders have been'passad only in pursuance of the

chargeshest dated 23.,11.84, es also confirmed by the
respondsnts in their reply.<' and .. gherefore, the later

chargesheet dated 11.6,85 Was-neither argued -not is

2,

being considsred here. o » veslis
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3. The Enquiry Officer who was appointed by an
ordsr dated 17,1,85, after ingquiring into thé charges
submitted his report on 14, 10,86 (Annexure R_52), He
states that he conducted the preliminary hear ing on
16,2,85 and had also given notice of the hearing to the
applicant, The applicant alongwith her defencs assistant
Werg present at the preliminary hegaring held on 4,3,85),

A : had
when: she denied all the charges. The applicant/contended
that she had been giving leave applications regularly to
the competent authority and she, therefore, denied the

charges that she had remained on unauthori;ed leave during
the period, 9She had also denied that she had femained
away from duty on one pretext or the other because éhe

had applied for the leave on medical and dgpest ic grounds,
Regarding the other charge, that she had-been showing

lack of devotion to auty, the applicant has stated that

it can uell be judged from her past record that she had

not been issued any warning, notice e tc, by the Administration

for lack of devotion to duty, She, therefore, denied this
charge also, The hearing of the case had been conducted
by the Enquiry Officer on a number of days as detailed in

\

pafagraphs 9 - 12 of his report,

The Enquiry Officer has in the conciluding part

of his report divided the charges into tuo parts namely:-

#re
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a) Smt. Mohini Navani had been irregular in
attendance during the period from 14.,11.83 to
21.9.84, Inasmuch as she remained away from

duties on one pretext or the other for 211 days
during the above period,

b) She had been absenting herself from dutias
WeB,fy 26,9,84 in an unauthorised MENNEr and
thereby has shown lack of devotion to(duty and
gxhibited conduct unbecomdang of a government servant
contravening the Rule 3(i)(ii) and (iii) of the
Central Civil Services Conduct Rules,i964,

3

After going through the proceedings of the case,
the Enguiry Officer came to the conclusion that for the
first period i.e; from 14,11.83 to 21,9,84 the charge
was not éstablishéé that thé leave taken was oﬁ one
pretext or the other as alleged by the administration.
The leave applied for her own marriage from 14.11;83 ta
31,12,83 which was not recommended for sanction in the

first instance was not considered to be on any pretext,

. Similarly the Enquiry Officer has pointed out that merely

becauss she had ﬁaken leave freguently on medical grounds,
it cannot Be concluded that she remained away op duty
on one pretext or the other as she was not asked to
preduce the second medioal opinion, Further, it was
. gl/'m(’ P'/
noted that the leave for th&f period had been subsequently
sanctioned by the competent authority and thus the charge (a)

above that she remained away from duties on ane pretext or

the other for 211 days wes held to be not established,

.2, '
P
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Enquiry Officer came to the conclusion that the applicant

for the pericd on leave from 26,9,84, the

had stated‘that it was for settling sonme domes;ic praoblems.
Later on she had produced medical certificates when the
chargesheset was issued to her, He, therefore, étates that there
is no force in her argument ?hat she had appliedAfor leavs
on the advise of the Doctor., The argument puqfor@ard by
the applicant that she was fully devoted tolduty before

her marriage prior to 14.11,83. was not accepﬁed by the
Engquiry Officer on the ground that "she remained most

of the period on 1eéve after her marriage on grounds other
than medical,™ He, therefore, found charge(b} above,that
the applicant had absented herself from duties w,e.f,

26,9.84 in an unauthorised manner is proved.

5, The Discipiinary authority passed the penalty order

of removal from service on 16,4,87, 1In this order, he has
feﬁerred to the conclusions given by the Engquiry Officer
mentioned in péra 4 above ﬁamel#-that the charge pertaining
to the 211 days of unauthorised leave is not established
and thatshe has been unaufhorisediy absent from duty
W,6ef, 26.9,84 as proved. In the next paragraph of the
order the disciplinary authority has stated that on a
careful consideration he accepts the findings of-the
Enquiry Officer that the 2pplicant remained EQay from

duties for 211 days on one pretext or the other ias not

ostablished, folloued by the sentence " the said Smt,Navani
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did not attend office w.e.f. 26,9.,84 to 11.1.87"'. Hsg

also meakes an observation that despite the fact that

she had besen chargesheated, she did not make any affort

‘to join duty éarlier, He, therefore, comss to the
conclusion that the applicant is not intenestéd in
Government service and the chargs of unauthorissd absence,
lack of dévotion to dpty and conduct unbecoming of a
Government servant stands fully established on uhich the
pendlty of removel from service was passed with imﬁedicate

affect.

L

5,‘  The Appellate authority by the order dated
9.10,1987 has confirmed the penalty order., The Appsllate
authority while discqssiﬁg applicant's contentions
regarding her ill-healthland other domestic prob lems

" arising from her marriage has commented that if for

-~

these reasons she was compelled to take leave, she shogld
have applied for the same’ana obtained approval of the
competent authority, He has also mentioned that she

has applied for leave on doméét;c grounds ghich coupled
with her contention of non acceptance of medical certi-
ficatgs submitted later on as being not arbitrary and
irrelevant, The applicant's contention had been all
along ‘that she had applied for leave.uhich Qas,héuéue?,
not sanctioned by the competent authority, It is seen
from thé orders passed by the disciplinary author ity

00080'




e

oo

@

&0
\_/ -

and the appellate authority that neither of them has
discussed the reasans, if any, why her leave, including
the period of leavs she had applied for her own mérriage
was initially refused by the competent authaority and
subsequently sanctioned, or the reasons why her lsave
for the subsequent periods has alsoc been rejected, The
appellate authﬁrity has stated that the applicant's
argument that she has besn victimized being a lady is
not relevant as she has not been discriminated on the

basis of sex.

7 The main contention of 3hri R.B,%harma, counsel
for %ha applicant was that the applicant had begen harassed
by Respondent No,3 by refusing har leave es which she had
even Z ‘own ' ’
applieﬁéfor hequarriage, ill-health and because of
domestié problems, The learned counsel submits that the
impugned orders have been passed without appliéation ﬁf
mind, The learned counsel fur ther states that her
previous record of service from 1972 till 1983 | qhen
her troubles started from the time of her marriage in
November,1983 was such that there was absolutely no
complaints from her superior officers and she had worked
with full devotion and sincerity, Her request for leave
was in circumstances which should‘haue been sympatheticzlly
deélt with, uyhereas on the other Hand she had been harassed

by Respondent No,3. The learned counsel for the applicant

also submits that the applicant had joined the duties

yo o
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when she was declared medically fit on 19,9,85(Annexure A-34)

and posted to the Army Purchase Drganisation where she
ramained on duty till 3,1,1986. This period had been
ignored in the impugned orders shouihg lack of application

of mind and that the orders have been pesgssed arbitrarily,

The learned counssl Fo; the applicant also submits that

the only witness ment ioned in the chargesheet namely

‘Shri Prem Kumar,Secfion Of ficer was not called at the
enquiry so that-tha right of the applicant to cross-exszmine

him was not afforded thereby vitiating the enquiry, His
po

next .contention wag that as per the LOP&T g,M, dated

7.2, 77(Annexure A-d) disciplinary procesdings should not

have been instituted on trivial matters and in any case

absence from duty on tha grounds ment ioned by the applicant’

does not warrant imposition of the major penalty of

remval from service,

B. e heérd Shri E,X., Joseph,3enior counsel for the
respondents and have also perused the feéord in the case,

The respondents have denied the above allsgations and stated
that because of her unauthorised absence from duty the penalty
has been correctly imposed. They alsqudhéggaﬁ that once

the penalty has been imposed'after holdinglan enquiry under
.the rules, £he Tribunal ought not to interfere in the

matter in the guise of judicial review.
7

—
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9, We have cérefully considered the facts and other
relevant material on record in this casa including the

personal file and #,C.R. file of the applicant which hava

been submitted by the respondants,

10, The disciplinary authority while pasaing the

order dated 16,4,87 noted that the charge pertaining to
211 days is not established but he condluded that the
applicant did not attend the office w.e.f. 26,9,84 to
11.1;87 and he has also added that despite the fact that
she had been chargeshested, she did not make ahy affort
to join duty earlier; The findings of the disciplinary
authority that she was absent fromduty from 26,9.84

to 11,187 is contrary to the facts admitted by the respondents
in their reply dated 21,5.,90 in which they have stated as
follouws s~

"s. Navani being on duty from 49.9,.1985
to 31.1.,1986, does not reduce the gravity
of the proved misconduct, FfFurther in vieu
of the foregoing it is not relevant either .

The above clearly shows that the conclusion of the disciplinary

authority is not based on any evidence before him but on a wrong
~ion

zssumpt f; that she was absent from duty w.e.f, 26,9,84 to

"11,1,87 Teche attitude of the respondents that the fact

that she attended duty from 19,9,.,85 to 31.1,86 does not

reduce the gravity of the proved misconduct and that this

fact is not relsvant shouws their inimical attitudeltOUards

the applicant.that tﬁéQ‘uéntedntO-impose a major panaliy

P EN
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sufficient in a cavaliser manner, Thaey ssem to have pre judged

on her disregarding relevant facts, It is well settled law
that a domestic engquiry is not a mere formality and the
punishing authori#y has to consider all the r elavant facts,
including the dafence taken by the applicant before cbming
to the conclusion, In this case, the career of the applicant
vas at stake and ghe att;tude displaysd by the respondents
has nothiﬁg to commend it, First, Respondent No.3 refused
the garned leave asked for by the applicant for her cun

thou |

h
marr iage uhichLla%ar on sanctioned after the disciplinary .

proceedings ware Started shows that respondenis's attitude
was unreasonabls towards her., Then they impose the major

penalty, when perhaps a lesser punishment would have bsen

""?9 -
o

the issus, The disciplinary authority has failed to consider
the relevant evidence bafofe him, namely her §resenbe in the
office during the relsvant period, béFore coming to the

conclusion that the charge stands fully established uhich

shous lack of application of mind, The Appellate authority

has also failed to refer to this material faét in the order:

dated 9,10.87. The stand taken by the respondents in their

reply that thg fact that she had attended office for more

than 44 months during the relevant period uhen shé was

stated to be unauthorisedly abéent itself shouws  the

unreasonable and arbitrary action taken by the respondents

in imposiing the extreme punishment, If the disciplinary /

authority had applied his mind to sll the facts, it might

'no punishment or
have been possible that/a less harsh punishment, other

o
-
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. than removsl from Service could have been imposed.

11, - In the appesl filed by the applicant to the
Appellate authority dated 14.5,87, she had requested ths
Appellate authority to look into the matter independantly
and set aside the disciplinary authority's order. She

had in particular draun attention to the fact that the
rejection of leave for her own marriage shouws that the.
administration was biased against her and that she has
been harassed, While she ad%}tted that leave.was not

a matter of right, she had submitted that it should not

be used as a tool to harass the empl&yee. She had referred
tﬁ'her garlier record of service from 1972 uwhich has,
however, not been looked into by the Appellate authority,
We have ssen the applicant's dnnual Confidential Reports
from 1972 onuar&s and we find that agazinst the column
whether the applicant has been reprimanded for indiFFerént

work or for other causes for the years 1972 - 1976, the

remark is "Wo,'; and for the paericds:-ending 31.12s74 and

. 31,12, 75 "another remarks waswthat :she is Mdisciplined’and

maintains excellent relations with the fellow employees”,
No adverse remarks have been recorded by the Reperting
Dff icers for these years against the columns 'Punctuality
in attendance'. We, therefore, find that her averment
that she has not besn reprimanded for indifferent work or
that there were no complaints against her work in the years

Vo

~
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from 1972 upto 31,12.85 is as ﬁer the records. It will
be relsvant to mentisn fhat #or the period 22,7,83 to
3&.12.83 the Revieuing Ufficer who assessed har overall
performance as 'Gond' had specifically recofded his
disagresment with thg remérké ré;orded by the Reporting

Officer as follows:a

Amenability to discipline: Fair } I do not agree.
' ) Reporting Officer never
) complained to me
about her,
3d /e
13.71.84

Punctuality in attendance: Fair

Has the afficer been

reprimanded for indifferent 3 No
work or for other causes

during the perisd under

report. If so, please give

brief particulars,

For the period ending 1984 the Reporting Officer

had mentioned that she was amsnable to discipline,
punctual in attendance and he was not aware of any
reprihand/uarning issued to her, which has been agreed
to by the Reviewing Officer. The contention of the

applicant that her service and canduct prior to 1983

" had not given rise to any compalints from her superior

officers, therefore, is borne out by the #,C,Rs. for
the relevant period uwhich had not been taken into account
at all by the Appellate authority while dismissing her

appeal, In this case, admittedly the period of leave

from 14.11.83 to 21,9.84 has been sancticned and only
the period of absence from 26,9,84 remesined for

considerstion whether it was unauthorised or not.

y
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12, In the facts and circumstances of the césa,

it appears that the penalty of dismissal is too harsh
and disproportionzte to the misconduct alleged and not

warranted., This is so, having regard to the Government
of India's instructionsto Rule 11 of the CCS(CCA) Rules,
(bara 5 of Smamy's Compilation, 20th Edition, pages 16 - 17

D.G., P &T.'s letter No.6/28/70-2isc, 1(SPB-1), dgted
o P2

the 5th 0ctober,197§% Thesa instructioni(are stated to

hzve been taken in consultation with the'Department of

Personnel and the Ministry of Finance and hence the general

principles contained in it would be applicable to this
cas8, Paras(ii) and (iii) of these instructions provide

as follows:=-

(ii) When a temporsry Government ssrvant applies
for lesve beyond the prescribed limit of extra-
ordinary leave and the lsave senctioning
~authority is not satisfied with the genuineness
. of the grounds on which further lsave has bsen
asked for, nor doss it consider the grounds
as sxceptionzl, the leave cannot be granted,
In such a case the Governmént servant should be’
asked to rejoin duty within a specified date,
failing which he would rendsr himself liable
for disciplinary action. Disobedience of
orders to rejoin duty within the specified
period would afford good and sufficient reasons
for initiating disciplinary action under
CC5(CCA) Rules ,1965, If he rajoins duty by

the stipulated date, he may be taken back to
service and the period of absence not covered

by lesvs be treated as overstayal.of lsavas
and dealt with in accordance with ths orders

regarding regularisation of overstayal of lsavs.

> -
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If the Govaernment servant does not join duty by

the stipulated date it would be open to the disciplinary

authority to institute disciplinary proceedings against

him, If during the course of disciplinary procsedings

he comes for rejoining duty, he shzuld be allouwsd to

do so without prejudice to the disciplinary action

already initiated against him (unlsss he is placed

undsr suspansion) and the disciplinary action o ncluded

as quickly a@s possible, The question of régularisation

of the period of overstayal of leave be left over for
 congideration till the finalisation of the disciplinary

procesdings,

(iii) If a Govsrnment servant absants himself abruptly
or applies for lsave which is refused in the
exigencies of service and still he héppens to absent
himself from duty, he should be told of the
consequences, viz,, that the entirs psriod of
absencs would be trsated as unauthorised, entailing
loss of pay for the period in question under
proviso to Fundamental Rule 17, thersby regulting
in break in service, If, howsver, he reports for
duty before or after initiation of disciplinary N
proceadings, he may be takan back for duty because
he has not been placed under suspension., The
disciplinafy action may be concluded and the period
of absence trsated as unauthorised resulting in
loss in pay and allowances for the period of absence
under proviso to F,R, 17(1) and thus a break in
service, The quastion whether the break should be
condoned or not and treated as diss non should be
considered only after conclusion of the disciplinary
proceedings and that too after the Government sarvant

represents in this regard,

From the above it can bs seen that if the charged official

had reported for duty during the pgndency of ‘ths disciplinary

)
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procsedings, as in this Case, she can be taken back

on duty and her period of absecnce traateq as unauthorised
resulting in lﬁss in pay and allowances, Theg question
of regularisation of the period of oveistay of lsave

has to be done after the finalisation of the disciplinary
proceedings., From a perusal of these instructions,
therefore, the penalty of dismissal From.service doss

not appear to be contemplated in such cases where the
charqu offiﬁial rejoins duty, because then the quastion
ﬁf regularisation of the period of overstayal of leave
after conclusion of the disciplinmary procesdings will

not arise,

13, We ars well aware that this Tribumal cannot
interfere with the findings of the compstant authprity

or suﬁstituta its own discretion for thét of the competsnt
authority in exercising thé powsr of judicial review

unless the daéision of the compstent authority is arbitrary
or utterly pervarse or not bassd on any evidence (UDI Vs,
Parmanand reported in AIR 1989 .5,C, 1185). As ment ioned
above, in this case the compstent authority has totally
ignored the relevant facts mentioned above, including the
fact that she had attamded office from 19:9.85 té 31,1.,86

when the charge is one of wunauthorised absence from work

during th§£ period. This fact alone is sufficient to

g
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set aside the pegnalty order as it shouws that ths same

has been passead without application of mind,ignoring

material facts and 3aw. and is arbitrary and perverse,

‘We accordingly do so. The Rppellate authority has also

ignored conaidering the relevant materials as ment ioned
above baefors quashing the penalty order, Accordingly,
the penalty ordsr dated 16,4.87 and appsllate order

dated 9.10,87 are hereby quashed and set aside,

14, In the result, the appiication is alloued,

The respondents are directad to reinstate the ;pplicant

in sergice within oﬁe month of thelrecaipt of ;

copy of this order, The disciplinary authority shall

pass a reasoned and Speaking‘order faor the perioduof her
absence from 25.9.84 till the date of issue of chargasheet

on 23,11.984, taking into account also her past record

~prior to November 1983; and the observations made

“above, togather with am appropriate order dealing with

the intervening period from her dismissal to her re-
instatement in accordance with law within a period of
two months of her reinstatement., There will be no
ordsr as to costs, .
< ' 150
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(SMT, LAKSHMI SWANM INATHAN) (NoV, KRISHNAN)
MEMBER(J). ACT ING. CHA IRMAN

‘ri!




