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- . Shri J.P. Sharma, Member (3)
©shri B.K. Singh, Member (A)

Gurcharan Singh Azad,
8/0 Shri Darshan Singh,
Upper Division Clerk,
UPSC,; Dholpur Housse,
New D®1hi,

Regidences’

: A-87, Amrit Puri Garhi,
p East of Kailash, , ]
New D®lhi, csens Applicant

Y By Advocate Shri G,0, Bhandari

ver sus ’ L

1. Union of India, through
The Secretary, ,
Union PUblic Service Commission,
Dhelpur House, New Delhi,

2, The Joint Secretary (Admn,)
Unioen PYhlic Service Commission,
Bholpur House, NewDelhi

3. Sbri 3.0, Sharma,
Und er Secretary, o
i Union Public Service Commission,
P Dholpur House, New D®1hi,.

By Advyocate Mrs, B, Rana

A

cseee Respendent s

0RDER

shri B.K, Singh, Member (A)

) : . This 0.A, NO, 300/90, G,S, Azad as applicant

Us, Union of Irdia & Ors, as respondents has besn filed
3gainst the order Ne, C,14013/5/87-Admn, 11 det ed 4.5,89
remeving the applicant from the post of U,D.C., Unjion

Public Service Commission, andt he rejection of his.appeall
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by t.hie Sacreta'ry, UPSCIvide his ovrd‘er dat ed 18’ch“April
1990, |
E 2, The a plicant uas appointed on 9%1..'.75 as an
L. C, ar;d‘uas sy sequently promoted as UDC, It is
admitted by him t'hat‘ he ‘i.s an avctive_ member of Central
Government tlafks' Union, UPSC Branch and is also an
._of“f‘icé bearar of UPSC Empiayee.s Association, The applicait.
participated in demonstrations and shéuting of >slogans
betwsen 6,11.86 to 18.11.86 duf-:;mgly lunch Hours. The
respondent s issu-ed an order da& ed 12.1‘\1.86 suspending the
applicaht under Rule 10(1) of the CCS(FCA) Rules 1965;
This is annéure A-4 o'f" t he paper-book, A memo of
charges Was issusd on 26, 2.87. T,hi; is annexure-5 of

t he p:;pe'r-book. The-memc of ¢ harges contained 3
articles of cha ge;c, i. e, ‘partii:ipatipn in meetings etc,
between 6,11,86 and 13,11.86; instigating and "abefing

a péen-doun etrike; and rai singzdferogatery and def‘amatory
‘slogans, estc, The Inguiry Offi cer iséued_ orders dat ed
18.5.87 which is marked and anne.rxsd as annexre A-16 of
the paper-book, A preliminary inguiry wvas held \,lhich'
Qas attended by the applicant on‘8;6.87. bral inairy
Was held and attended-by the applicant on 25,2,88, The
‘applicant req ested for supply of dcc‘ument s and the
ing iry of‘f‘ice.r accepted the demand and ensur ed supply .

of all document s except one which centainead pas ment to
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persons sngaged onfaily wages . This document uas

not considered relevant, The I.0. submitted his

report to t he Disciplinary Authority on 23.8.88, This |
is annexure A-22 of the paper-book. The D, A8, in

axer cise of the poers-under fule 15 of CCS(CCA) Rules
1965 removed the petitioner from service, This is
annexura A-1 of t he paper-book, The appeal vas rejectedA
vide order dated 18th April 199'0. The reliefs sought
cantain prayer for guashing the order No, C, 14013/5/
"87-Admn,II dated 4,5,89 (annexure A-1) whershy the

D,A. ordered removal of the apblic.ant from servica under
Rule 15 of t he CCS‘CCA) Rules 1965, A further prayer

is regarding reinstatement of t he apblicant Wwith all

consecuential bensfits,

3. .Haard t he lsarned counsels, Shri G,D. BhandariJ
for t he applicant and Mrs, B, Rana for ther @spondent s

at agreat length spreadingover a couple of days and
perusad the record of t he cass and the departmental

files and other documents filed by the paties, The
learned counsel fer the applicant nargued that the meme

of charges contained charges which yere vague. and of
ageneral n& ure, He said/that the respondents bore

animus against the applicant becauss he highlighted the
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va ious irregularities int he functioning of t he

upsC and aiSU exposed;the misdeeds of t he respondents
being an active member of the service unions, He
further érgued t hat t he anstitution hés guar v t eed

fhe right of freedom of speech and~exprassion und er

Ar’t. 19 of the CanstJ;;tution and the gppliCant along with

ot her staff members held psaceful mestings from 6,11.,86

"to 18.11.66 during"lv.lm'ch hour s out side the pr emises of

the UPSC in support of their charger of‘ldemands. GBnuine
trads union activities for f’urtheranc‘e o;‘ t he welfare
of employess are permitted by the Constitution an-d
also by the Ministry of Labour, Thg learned counsel
further arqued t hat. the 0.M, of Home Minist'ry (annexurws
f~2) dated 6,3, 64 lays doun that a demohstration pr e-
judicial tot he sscurity of the State cannot be held
but it 'doas not prohibit 'peacef‘ul mestings and demons-
trations, i:le st at ed 'that t he appiicant and his
colleagues participated in pe aceful. demonstrations,
The ASsociation & plied for permission to héld thess
meetings but the permission was refused and that the

A ssgtiatien held peaceful mestings out side the security

zone of t he UPSC betuyeen 6,11,86 to 18,11,86d uring

lunch hours strictly observing thes directions contained
in M H, A, circular of 6, 3. 64 placed at anneywre A-2

@ nexed withthe 0,A, He argued that there was nothing
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of t[;IB documents which were releua_nt» for the defence of
| the applicant were not supplied to him and thus he uas
di sadvantaged in his defence, He wanted some addit ional
documents which Uefe also not supplied to him, His
reqest for submigsion of defence witnasses after PUs
u_er'e examined/arrbuwfa\%hé aﬁge; of the éuther ities vho
only .
not /suspended the applicant but 11 more of fice bearers
on 10.11.86 and 12,11,86 on accoﬁnt of pen doﬁh atrike
and holding of demonstrations, In spite of the fact
1;.hiat the di scipliqary proceadijgs were badly dslayed,

thers was No revisu of t he suspension orders as envi saged

in the 0.M, of Ministry of Home Affairs,

5, It wag further argued t hat t he introduction of
fresh uitngsses and fresh do‘cumen%:s to bse relied upon

by them uera» against efk rules and precgduras. This

was also pointed eut by t He appliéant in his representation
- made to the I-C. uho-turned-doun hig racuest, This vas
done, accorlding tot he learned counsel for the applicant,
to fill in the gaps in the evidence of the pro‘seéutiurlw

Wi tness and documents relied upon by them, He further
argued tha’; t ha applicant’ s Tequest for supply of

st at emant of J tnesses during the preliminary inquiry

was not accepted, It was further pointed out that

alt hough a list of 47PUWs had giv,ari, only 7 were examined

t%/ | Contd.,...7/=
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because ot her; did not agree to toe the lins of t he
respondents, It was further argued that the uitnesses
examined never stated that the appiicant organised or
abet ted t he strike and deamenstration, What they stated
is that the applicant only participated in the strike,
Ha said that the I,0. did not Finé the charges subs-
tantiat ed agaihst t he applicﬁnt and in ﬁhis regard-he
cited the operative part of t ha findings of the 1.0,

which is annexire A-22 annexsd withthe 0. A,

B - The Disciplinafy'éuthority while disagreeing with
the findings of tha I.0. did not record adequate reasons
‘why he did nét'agree with the I.0, and on uhat'grouﬁds

he found the charges;proved entailing the removal of

the applicant frem service, While submitting his appeal
he had uantad'personal hearing uhicﬁtuas denied to him,
Theylearned counsel for the applicant argued that this
deni#l meéﬁt not affording Fullloppa:tunity tot he
applicant to explain his viermint to the appellate
authprity who mechanically ﬁiSposed of the appeal,

Furt her representation in this regard was not even
acknoWledged., He concluded by saying that the applicant's
removal from service uas arbitrary, malafide, bad in lauw,
illegal and uitiatédf on account of non-aobservance of

the principles of natural justice, The introduction of

\\//// . Contd, ...6/-
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new witnegses and new set of documénts was in grave
\riola\x':ion of statutory 'prouisions and as such the
ir;q: iry proceedings uers badly vitiated and are fit to
be quashed and set aside, He further said thgt t he
reasons for not believing the testimony of the DW 1 has
alsc R not been recerded, He relied on the f“ollouing
rulings of the Hon'blé Delhi High Court/HOn'ble Supreme
Court, The Delhi High Court rulings are in the mat ter
Brig, Bhupinder Singh Vs, Union of India & 0rs, 1976 (1)
SLtR 772 (DU) Delhi where it has been held that it is
not enough to allege the involvementof publ-ic iqterest
for certain action, /Thé same i§ to be just .'f‘i._tr}; on the
basis of some specific material before the disciplinary
authority., He further cited the rulingsin- the matter
of T P. Mahajan Vs, Union of India 1973 (1) SLR-436 b'y
Hon'bleé :High»: Courtof Delhi where it has been held that
'the right of speech and expression are fundamental rights
and public interest is not sufficient guideline to put
rgstriction on these fundamental rights guaranteed under
Art, 19 of t he 6onstitution. Regarding -introduction of“
additional vitnessas and placing reliance on additional
do cument g, Mr, Bhandari relied on SC in the matter of
SeNe Patil Vg, MeM, Go‘savi 1986 (2) Seale 977 at 987

dere it has been held thatese

{ / Contd,.,,g/..
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"T he basig principle: on admission of additional

svidence is that the person sesking admission
of additional evidenc® should be ahle to ssta-

blish that with the best afforts. such additional
avidance could not have besn adduced at t he
First instahée. Secondly, the party affected

by the subm1381on of additicnal avidence should
have t he opp.rtunlty to rebut such ‘addit ional

evldonce."
The ot her rulinggcitbd and reliad on uerey (i) ATC
1988 (7) p. 119 CAT, AVS Reddy Vs, State of Andhra

Pradesh which relled on Sampat Kumar 1887 SC 3863

{ii) Trade Fair Authority of Ind ia 1990 sSC (1).

7. Mrs, B, Rana,'counsa; fer fhe respbndants ver;
Forcefully and ébly demolished»the yarieus ralings
cited by the learned counssl for t he ~a‘pp1_icent by
giving their .dgtaiied analysis, ‘the rati'o.astablished
in the rulings and she pointedxﬁ?t-that these citations
vere neither par‘i‘:inafit ner relevant to thé issue in
question, She also refuted ﬁﬁe chérgé of arbitrariness
and malafide on the pért of t.he respondent s and con-
‘tended that ‘the order dated 4,5,89 is legal and valid
and t he Disciplinary Adthority~;Fter a careful consi-
deration of the evidence on: record held that tﬁe
charges wers proved and removed the applicant from the
service on groundé of gross -irdiscipline and misconduct
?9d t hat the\appellate aut hority whilq rejecting the

appeal recorded a speaking order which is extr smely

%/ ' - Contd,..,10/-
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well discussed, well reasened order, ' She aléo charged
the applicant of indulgence in subversive activit ies and
that the applicant uas a threat to public ordsr and

dacensy asdefined in 0.M. of the Ministry of Home Affairs,

'_Thé demonstrations wers not peaceful and she emphaticélly

said that the applicant aleng Uith-otheq colleagues
shoyted derocgatory and defamatory Slagans against the
asthorities of UPS Q. These demoncstrations were
nrganiéad wit hin the premises of UPSC in spite of t he
Féét that pefmission to hold such dsmonstrations had
Eeen refused by autherities sspecially keeping ‘in vieu
the Ciyil Services Examination which were going en in
the-adjacent examinatién hall, Their slogan-shouﬁihg
qaused inconvénienco to the examinees and sines t hey

usgd thse launs and'cnrridorsAoF the UPSC the examinces.

‘could not find place to relax themselves during the bresak

betusen morning and afternoon sessions, 0Disturbancs

got aggravated because of continued demonstrations and

-elogan shouting right from 6.11.86 to 18,11,.86, The

lsarned counssl for the respondents asserted that these

demonstrations were neither peaceful nor orderly;

8, - She alse argued that there was no harrassment to

the applicant becauss of non=review of his suspension

order since his subsistence allowan ce had already been

Contd,...11/-
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rai sed to 75% of his pay, She rebutt;d the charge of
nnn-subply of documents} She argued that the applicant
Was alloued to inspect all the documents listed in

o nexure 3 of Memo No,14013/5/87-Admn, 11 dat ed 26, 2. 87

and photocopies of all the documents were also made
available to him, Theilearned counsel for the respondents
pointed that a « = .7 certificate to this effect given

by the applicant is marked as annexxure R-1 with the
counter, The applicant’'s activa.pérticipation\has been

proved by the PuUs,

9, As regafds introduction of additional witnesses &
the documents, she argued that this was not meant to
Fill in the gaps but this was in the interest of justice
and fair play and place all peleuant facts before the
1.0, so that he could have all.the avidence at his
command, She further asserted that the contention of
the learned counsel for the applicant is Wrong that this
was dane when tHa inﬁuiry-Uas on, The list of additional
witnesses and documents yas introduced v hen t he inquiry
had not commenced and this ist he reason uhy the I}O.
rejected the rgpresentation of the applicant in this
regard.\

10, As regards disagreement of the Disciplinary
Authority witht he 1.0,, she argued that there was a

Contde seeel2/=
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manifest error on the part of the I,0, in appreciating
the svidence on record, and uhile disagreeing, adequate
reasons have been rélmr'ded by the Disciplinary Aut hority
in the order NO, 6.-14013/5/87‘- Admn, 11 dated % 4.5.89
(a.nnsxufe A-1). According to the learned counsel for
the respondents the act s of indiscipline and mi sconduct
wers duly proved agéinst t he applicant and these Uers V
so grave and serious that his further continuance in
public service uas considered detrimental to public
interast and as such he Uas rempved from service V,e,f,
5.5,1989, - She further argued that the apmellate
authority consideradthe appeal on rr;erits as. en vi sag ed
in Rule 27 (2) of CCS(CCA) Rules 1965 and after
recording a speaking order rsjected t he appeal against
removal from service, She concluded by vehemently
denying the charge of arbitreriness, malafide and
illegality and contended that all the rempirements

of Art, 311 of t he Constitution Were observed in the
disciplinary pfocedings giving the applicant full
opportunity to defend himsslf, All document s wanted
by him'uere supplied, except the one which was neit her
relavant nol necassary to t he issue in cuestion,

/%

i
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11. In reply - to the arguments of the 1learned
counsel fof. the respondents, the learned counsel
for the applicaﬂt filed some judgments of the Central
Administrative Tribunél. The petitioners in these
cases were  a1so chérged employees against whom
similar departmental proceedings were conducted
and‘ fhey were dismissed. In mosf of the cases
the Hon'ble Division Bench of CAT, Principal Bench,
has remitted the cases replacing the inquiry officers
. :

in some-where biases were alleged. The judgments

filed are:-

(1) O.A. No.1225/90, Bhopal Singh Vs, Union
of India & Ors.. - The judgment in this case was
delivered by Hon'ble Vice Chairman, Shri P.K. Kartha’
and Hon'ble Member (A) Shri B.N. Dhoundiyal on
29.10.92. It was held that in the conspectuqffécts
and circumstances the proceedings are ‘vitiated and
as such they are quashéd and set aside and these
are remitted to the new<I.O.

ii} 0.A. No.2504/89, Ved ©Prakash Vs. Unioin

of 1India & Ors. = The judgment was delivered on

26.8.93 by 'a Bench comprising Hon'ble Mr. I.K.

Rasgétra, Member (A) and Hon'ble Mr. C.J. Roy,
Member (J). The orders were for rehabilitation

in service.

(iii) - 0.A. No.299/90, Om Prakash Vs. Union of

India & Ors. The judgment in this case was delivered
by a Bench comﬁrising Hon'ble Mr. ©P.K. Kartha,
VC and Hon'ble Mr. D.K. Chakravarty, Member(J)
on 5.4.91,. The proceedings were declared to have

been vitiated and as such they were quashed and

(Eﬁ// ' A Contd....14/~



-y

1

ey

- 15 -

civil servants. In this case it has been admitted
by both the partiés that the applicant was invited
to participate, and he did participate, in the
preliminary inquiry. There was oral inqﬁiry also
in which the applicaﬁt was asked to attend and
he attended the same. There is no scope for supply
of the report of preliminary inquiry since it 1is
only a prepatory work to frame charge-sheet which
is to be served on the employee and as such it
has also been held by' the an'ble Supreme Court
that this - does not disadvantage the petitioner

in any way.

A As regards non-supply of documents, the
departmental files show that daily order sheets
have also been prépared for preliminary hearing
and the.. signatures of the chargéd. officer 1i.e.
Shri G.S. Azad, are\ very much there. In this it
is also saidl that the ‘Charged Officer (C.O.) can
take help of any Ystaffr of the UPSC for his defence.
He may~ not enter the premises of the \UPSC but

he can contact them at their residences. If he

wants anybody as witness at any stagé he may give a

list and the witnesses will be summoned. ALl
the three, 1i.e., presenting officer,‘ I.0. and the
C.0. have signed this on 18.6.87: The day-to-day
order

[_sheets of the departmental proceedings have also
been prepared and the signatures of the-C.O., presenting
officer and the I.0. are there. These day-to-day
order

/[ sheets dated 25.2.88, 26.2.88, 29.2.88, 1.3.88,
7.3.88, 14.3.88, 30.3.88, and 4.4.88 are availablé

on record duly signed by allcs the three.

1Ly Contd....16/-
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by the C.0. .and that he did- not record reasons.
for doing so.. Inthis connection the learned counsel
for the respondents stated that the defence witness
was a friend of the C.O. and aslsuch infthe disciplinary
proceedings no reliance can be placed on the testimony

of the defence witnesses produced by the C.O.

(F) ~Folder 'F' contains the report of 1.0..0f
all the three charg§s levelled against the applicant;
2 charges that he committed acts'of gross misconduct
during the period 6.11.86 to 18.11.86 and that
he indulged in abefting certain acts, which will"
tantamount to conduct unbecoming of government
servant during the course of salid demonstrations,
were not proved against the C.O. Only chargngo.l
indicates that Shri G.S. Azad, the applicant, induiged
in acts of gross indiscipline during the period.
6.11.86 to 18.11.86 and organised and participated
in demonstrations} meetings) irfthe premises of the
UPSC evenjthough permiséion had been refused for

holding the same and thus he violated Rule 7 of

CCS(Conduct) Rules 1964 and that he failed to maintain

. devotion +to duty in violation of Rule 3(1) (ii)

of CCS(Conduct) Rules 1964 and exhibnited conduct
unbecoming of government servant in contravention
of Rule 3(1) (ii) of the said Conduct Rules. The
Disciplinary Authority did not accept the recommendatiesn
of the TI.0. and according to him charges 2 and
3 logically can be deduced from .first charge and

he concluded by saying "that all the three charges

'stand proved against the applicant.

@ ‘ Contd...18/-
1A .
\/_/



(B) Disciplinary Proceedings Under Rule 14
: CCS(CCA) Rules 1965:

The entire record of oral _inquiry (corres-
‘ pondence) has also been maintained. This contains
articles of charges. The 1iét of documents wanted
by the charged officer (C:O.) and orders of I.0.
giving permission to inspect the documents are
, there. It has also= been stated by the 1learned
counsel for the respondents that he was not only
permitted to inspect but was also given photocopies

of the documents wanted by him.

9 ' ) Folder containing prosecution witnesses:

A sfudy of this will indicate that the presenting
officer had examined thé witnesses and the C.O.
was also asked to cross-examine them. Mr. Chatterjee,
Under Secretary, UPSC, stated that hel did not see
the C.O.v anywhere. - Others have only testified
to the presence of the C.0., but nobody has stated
that he'had been raising slogans or aietbing people
" to participate *inm demonstration. Nobody has even

said that he was shouting derogatory and defamatory

slogans against the authorities of UPSC.

(D) Folder 'D' contains written briefs submitted
by the presenting officer and the written statements

submitted by the C.O.

(E) Folder '"E' contains written statements of
defence witnesses. It was mentioned by the learned
counsel that +the 1I.0. did not place any reliance

on the testimony of the defence witnesses produced

Contd....17/-
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(@) Folder 'G' shows (a) list of exhibits produced
in support of articles of charges; (b) exhibits
of C.0. in his defence; (c) 1list of p;ug;.;xm in

support of articles of charges; and (d) 1list of

defence witnesses.

(H) This folder contains the exhibits produced

by the prosecution in the case of the applicant

(I) Folder 'I' contains defence exhibits produced
by the C.O0. except for one i.e. payment register
which was not considered relevant to the question

of removal from service.

13. It was_further‘alleged by the learned counsel
for the-applicant that the list of additional witnesses
and documents when, the._inquiry wéé on will wvitiate
the proceedings and.in:this case he dited two rulings
quoted in the forégoing paragraphs, of the Hon'ble
Delhi High Court. This citation tells +that if
the prosecution is going to.rely on these witnesses
and the documen%s, then these will have to be supplied
fo the C.0. and he should be given full opportunity
to inspect the documenté and gooew  ~Tebuts the
wcharges, . As ; matter of fact, the departmental
files will indicate that 1list of additional witnesses/
documents were produced when the departmental
inquiry had hofx commenced and that the C.0. was
allowed to ‘inspect these . documents and to have
copies of these also and tﬂérefore it cannot be

stated_that he was disadvantaged in his defence.

Contd....19/-
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14; As regards denial of principles of natural
justice, it mey be stat ed thaﬁ‘Article 311 envisages -
iny reasonable opportunity to be given to a delinauent
employea Lo defend himself, UWe x s convinced that

in this case the Incuiry Officer has afforded full
opportunity to the charged afficer and t herefore thers
is ng denial of the principles of natural justice,
The procaedings.under~th.311 culminatingtgismissall.

’ .. *
are not flawed in any way, and as such it cannot be

challenged on that ground,
LY .

15, In the present case \aFter a'very c ar eful sﬁudy

of the dapa;tmental files we haveé come to the ﬁonclusion
t hat though there have been demonstrations, rallies, .
pen-dﬁun str ike, shouting of derbgatory/defamatory
slogans,vbut nothing is on record to show that there,uag
any wrongful restraint or urongful confinement in respect
of any officer of the UPSC, There is also r rico VA
svidence of gwgngmanhandling. In the present case éll

the prosecution u tnessss have stated that t hey sauw the

applicant standing with others byt nobody has stat ed

that he orga ised ang abetted the rallies or demon s.

trations, An Mnder_Secretary, Mc, Chatterjee, has

gone to the length of saying that he did not ses him

On any of t he dat es amongst t he people particimating

in rallies/demonstrations: Mr, Chattefjee is fhe r

B
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senior/officer who.gave his svidsnce, All othaers are
lousr funct ionar ies, The demonstrations cannot be called
disorderly, since the crowd h ever indulged in rowdism
or szVarsivs activities or vandalism, Rallies, demons-

trations and shouting of slogans were outsidet he

security mne of the UPSC and there-is no evidence on

racord to show that the examinees were disturbed as a

result of slogan shdﬁting; Shéutiné of slggaws was
during lunch hours and that is al so the break between
tBa first session and ghe‘second session of t he C,S.E.
In t he case of thg applicant, the Deputy»ChiaF Security
Of ficer in his report has categofically reporﬁed t hat

the applicant never tried to tresspass into the corri-

dor s/premises of t he UPSC forcibly,

16, D“menstrafions/rallies in an orderly and peaceful
manner without iﬁdwlging' int o any acts of sabotage or
without indulging into any subversive activities have
b gen permitted under art,19(1) (c) of the Const itut ion

and alse in the 0.M, issued by the Ministry of Home

~ Affairs, The fundamental rights of freedom ef:ispesch

and expression and alsp formation of associaﬁions/unions.
for furtherance of welfare of t he employees has baen

L \ . - )
fully guaranteed by the Indian Constitution and this

cannot be alloued ﬁo be yhittled doUh onthe sp-called

contd000021/-
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