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1. felietl'ier R&iyyrters of pap-ters fiiay
te ancjwed to see the judgsifi'siint ?

2. To ba r¥5fern5c5 to the Reporters or not?

Jirx^FMEWT (ORAL)
.(DELIVERED BY f-ON'BLE SHRI J.P. SmRm,f'F«BER(J). )

The def»as«2d applicant is nepnissented by

his l?iQal heir Shri G.D. Dhingra;. son, who filt^d

this application under Sex?tion 19 of tl'ie

Administrative Tribunals Act, 1985^. teing coggrievt^d

by non-crossing of the Efficiency Bar w.e.f.

1.3.74 in the scale of Rs.330"~560.,while- he was

workirig in the grade of UDC in th^;j Incx^fr® .-Tax

Dep-sr'bTtent. Tfie i5ippl5,cant employes;.'; had also- l'.w»n

©arlier csortpjlsoriliy mtired in Febn.jat%x^:976;and

he had' attaine<3 the age of 55 yf^^jrs on 1.4.74. The

applicant Shri R.L. • Dhingra ci'ial lengssd that order



ly

by filir,g Suit. b(rfo.r6 the fenior 5k}b Judge DGlh.i on

23.6.82 whicii ultifnatsly under S^5<7tion 29 stxxx5

transferred to the Prlcnipal Bench and was

r^glstared as 21/86. This TA has been disposed

of on 19.5.87 by the following order

the cira.fflistana3s of the rase, the
su.it .IS p?jrtly allowed with the direction that the
pla.Tntiff pA^titioner shall b© as havina held
a substantive pf:)st terforx^ h.is retir«5fr!ent and "shall
I.X5 p3id tenninal grat.(.jity and pension frx-^n the datf--.
he was prernatajmly mtii-ed. i-fe shall also
entitJted to payment of interest @7% from three
rrontlis after the date of .reti remsnt upto 9 moi'iths
and §. lot p»3r annum themafter t.ill the date of
actual payre^nt. The din^-Aions given in this oixlsr
siiall be irnpleri'iented and nf5cessa.ry pavments nisiide
within a period of three rrtonths frt^i the date of
fi.5('j®.ipt of this order by the defendant-n5s|;.x.-)ndents.
There shall be no order as to costs."

In this Original Application Shri R.r,.

Ohingra clain-KSiS the following .relief:- (a.) a

direetion to the resroidents tl'iat the annual

increffKsnt beyond the first stage of efficiency bar

in the pisy scsle of Rs.330 10--3S0 E:B-12--500-EB--15~

560 w.e.f. 1.3.74 under PR 25 te grantee] and the

pay on L3.74 be fixed at Rs.392/-, (b) Another

increrrent due to the applicant w.e.f. 1.3.75 be

orderied to be granted and to fix his salary at the

stage of Rs.404./ (a) All the arrxsars of salary

w.it.h interx9st @ 24% rjer annum be ordered to te mid
c

with a direction to revise the peiision and

p3nsio?'i3ry beiiefits on the basis of the last pay

d.T-awn.
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Notices wsm issued to t.he respondents

h.it they did' not file any cx:>unter. and on 20.4.92

sinics rsone appeared for the r-espondsnts, so their

right to file oounter was forfeited. . '

Shri R.S. Aggsrwal • repnsrsents the

n»spoc?dsnts and argued tfie Better on tt'se basis of

tl-se r'ecxsrd already on the file.

I f'tave hei^rd the. learned cx^unsel for

both tb^ parties at length., the grievance of the

applicant •employee since deceased mlates to the

period only two years befor® the pmnstum

retireiTient whes-i EB fell due from Mardi, 1974. The

appliciiint srsployee has since rstir-ed pr^matur'ely

under- FR 56<J) in Fc^brisary;. 1976 ar^d he has

assailed the matter. in a Civil Suit in 1982. At

the time whfS'i he filed the Civil Suit. the

provisions of Civil Procedure Code applied to such
i'

suits arid order 2 Rule-2 of the CPC barrs the

subsequent filing of the , suit wit!-iOi.5t taking

specifi.c parrfiissi.on ii'i the siiit itse].f j. for action

for liJhiGh the cause of action vjas existing

at the tii'ne whe^n the earlier suit was file<3. Thus,

what is claimed by the applicant employee in the
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pnssjent is terrsd by provision--2 Ru],e--2

of the CPC; as he bars not taken that issue of

non-cmssing of EB and even did not pray for grant'

of any sudi relief by the Civil Court.

Evesn when tte rrstter was tejfore the

Tj-ibjnal .on transfer and i-e^^isten^c^ as TA 21/86,

the ajit/TA was not got armsnded and as such the

application was disfiosec^ of in May, 1987. The

or>£irative txirtion of the judge-rr^nt quoUsd atove

directs the mspond®r>t to give pesisionary benefits

on the post held substantively by the applicant and

in that cas& tlie«'i> is an impli^grj din^ction that the

pay as drawn by the applicant efnployee b«3fore his

prt^TtataJns retirerrient steuld the guideline for

calculating the psnsionary bfsnefits. This shc)uld

not te oyjen^ad na^i? to revise that judge't'iient- Any

siK:;h claim shall also not within, time as

envisaged by ScKAion ,21(1) of tte A.T. Act, 1985.

Another' obstacle of the case is that

personal cause died with a tierson. In this case

the learned c^ounsel for the applicant ai-gued that

s;i.ncx3 the respondents have not folloiwed the

prtsv.'edure laid dtss/n for consideration of crossing

the EB so it should, twa dtsfsfied that the EIB has t->een

cross and he referrsscl to the csiise of Rajani Bajaj
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mprotisd iri ATJ 1992 Vol. 1 P. 592. Tn fact the EB

acx:x:)rx3ing tx> the appl.ia3rit himself fell due in

March, 1974 and utxoost in one year time the DPC

shcs.)ld have 'beei'v suvifrtoned t.o cons:i.der the matter.

The matter was taken up by the Review Coiwnittee

under FR 56(J) and ultiirately it app^^sn-s that a

decision 'was -arrived at preanatumly retiring the

3ppli.Ci;2nt employee- Tn sucfi a situation i'lad thet'e

been ci j~eview DPC subseque.ntly after the retirement

having has&n up}-®ld by tte judgefitent in TA 131/86

decided in HsVf 1987. to my mind the result is

obvious,But this court is not to adjudiCTte cjri that

issue nor it should be taken that the case of the

appli.c^'5nt cxMild not have hEen coi'iSideniKS at the

relevant tiirse for- crossing of EB or t^lat the

decisj.oi-i af crossS.ng the EB cojld riot have tseen in

his favour. Wliat is highligl-ited by this

observation, is that tl'ie tinje was to sliort for

taking the deerrted crossing of EB as per cit.ed

judgefrent by the leaiTis:;:d crsjnsel.

Ar^other hurdle of the case 3.n the way is

tliat actual beneficiary of tlie pertsionary tjenefits

is the" widow of the deceased j. pre deceased him and

only eldest son has been substitixsted as legal

repr^5.sentcftive thougti ottier- tt® legal i-seirs of tl-i©

deceased ar® ttiaTiselves ar-e also fcerieficiarv of the

est.ate of 'the deceased. The learned counsel for
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the applicimt, howavsr, sta'ted that the appliccint

i-i.3s teeT-i authorised in that behalf.

i-fevirva gi'vsn a i:s!!:fefi,:il ccinsidercrtion t.o

all these aspsijcts and also hssrd the learned

counsel for the respondents Shri. R.S. Aggsn^isl, I

find tliat -tl-ia applic3t.i.on doss not iTterit. for errant

of the relief prayed for ' arvd is, therefore,

3c^;xjrdi.ngly dismissed leaving the parties to tear

their own costs.

( J.P. ,sm04?\ )
X6 , U

• ME^fSER (J)


