IN THE CENTRAL ADMINISTRATIVE TRI BUNA
PRINCIFAL BENCH, NEW DELHI,

hegn,NosS. ; OA 2752/ Date of decision; 15,02.1991,

1

2) OA 2730/90-
3; OA 47/91 &
4) OA 143/91

(1) QA 2572/199%0
Shri Shyen Sunder Verma & Others ...e4pplicants

Vse

U«Oole through Secretary, Ministry ...Respondents
\/// of Labour & QOthers

(2) 0A 2730/19%
! Shri Trilok Chand & Others eseorpplicants
.T , Vs,
i U.0esI. through Secretarg, o s shh@spondents
; Ministry of Labour & Others
(3) OA 47/1991
Shri Ishwar Singh eseAdpplicant
- Vs
UeDele through Secretary, e s ofn@SpONndents -
iinistiry of Lebour & Qthers 1
(4) QA 143/1991
Ms. Meena Rena & Others . essApilicants
Vso
U.Oeis through Secretary, e e si:€SpoONcents
Ministry of Labour & Others
For the Applicents inrn (1) to ese3NIi Gyt
(4) above Bhanderi,
Counsel
For the Respondents in (1) to «eShri D.¥.
(4) above Melhotra, Counsel
CORAM:

THE HON'BLE MR, P.K., KARTHA, VICE GHAIrMAN(J)
THE HON'BLE MR, D.K, CHAKEAVQRTY , ADNINISTRATIVE MEMBER

1. whether Reporters of local papers may be allowed to
see the judgment? ti"
2. To be referred to the Reporters or not? %< :
JUDGMENT ' ,

(of the Bench delivered by Hon'ble Mr, P.K.Karthe,
Vice Chairman(J))

The question whether Lower Division Clerks appointed

O
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Aenforceable'right_in a court of law is the issue

- before us.

... on casual:p;fgg_hgngasi; are entitled to regularisation
. or whethe: théy shou}d giye way to the nominees of
- tbewStaff Selection Com@issipn_is_in iséue in these
.“appli;ations_filed undgr secﬁion 19 of the Administretive
:;Iribgpgls'Act, 1985.‘ 1t is prqpoged to‘deal with the
..samgnég.a common jngmento
2. Ihe praciice of engaging persons on casual or

.. ad hoc basis against sanctioned regular posts has been

in vogue in verious Ministries/Departments of the Govi

. .of India for several years, notwithstanding the various

insi#qc@ions issugd fromutime tqvtiﬁe against such
piactice. Pending the alloca;iéﬁ.éf thé nominees of the
Staff Sglegtiqntgommission and thei£ joining the
Ministry/Department concerpeq, the‘sanctioned regulér'
poéts:are‘manned by casualjor ad Qég employees who ere

usually nominees of the Employment Exchange and who are

_engaged after holding 2 selection out of several

candidates who epply for the same. Do they have any

3o In the insﬁant case, the employer is not the
Union of India but the Employees State Insurance |
Corporation.(hereinéfter referred to as the YESIC')o
According to the ESIC (kecruitment) Régulations, 1965,
as amended in 1988, 75% of the posts is to be filled
up by direct recrﬁitment on the basis of ithe written

competitive examination and the remaining 25% is ear=-
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marked for Group-'Df'employéeSfi:Théfﬁules are silent

as to who should hqid ﬁhé written competitive examination,
Till 1984-85, the ESIC itself used to conduct the
examination, On 6/7.11;1985, the Director General of
ESIC wrote to the Secretary, Stéff Selection Commission
regquesting them to take over this work, as.the ESIC was
nof equipped fdi'conducting‘the examinaiion for which
there used to be & Qéry large number of applicants.
Pursuant to this, it appears that the Steff Selection
Comaission conducts the examination and nominates the.

candidates to the ESIG for appointment -es lLower Division

Clerkso S ;"' ‘. | —

4, In these four epplicetions, there are eleven

abplicanfs}befofe-us.who had been eng?ged as Lower

Division Clerks on casual b3sis sinée Septembexr, 1989

and who have continued as such till the filing of thece

applicetions in the Tribunzl in December, 1990 ~ January,

1991, By intefim orders passed in these cases, the

respondents heve been directed not to terminate the services

of the applicants in case vacancies are available, The

interim orders were continued till the cases were heard
finally on 28,1.1991 and orders were re served thereon,

5e The engagement of the applicants were in different

- spells, each time for 2 period of 89 days, with one days

break., However, extension from 15.6,1990 was without

ted 15.6.90.

eny break and it was o stated in the order de

Qo
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" Selection Commission Sponsors the names 6f'candidates,
“ whichever is earlier, By the impugned order of termination
" gated 26,12.19%0, the respondents heve sought to give to
the app11¢an£s daily wéges upto that date,[phe months!*
A}'Nages:in5liéu;of nOticé of termination and Tetrenchment

“ “compensation, Thé applicents do not appear to have
received the notices or the /[  offered to them, as their

- very employment is at stake,

"6, 'The contesting parties have taken extreme

T ¥e have gone through the records éarefully

" purported terminetion of services of the applicanie is not

- 4- @ 7 ‘f".

The:ordér of extension da{ed 8.10.,1990 stated that it wes

for a further period of 89 days or till such time Staff

and O—

compensation &~ o

positiOnS”in théir”piéédinjs;:~According fo the applicants,
after havihngdrked”for over 240 days, they heve acguired
temporary status and héve a prescriptive right for
regulerisation, Acéording to the Iesﬁcndehts, the

g pointment of the &pplicents is purely by way'of stog"
gep arrangement and till regularly appointed'candidateé

jOino
and have considered the rival contentions. The

on account of their unsatisfactory work or performance
or conduct. Nothing to that effect has been brought
out in the pleadings. The spplicents had also undergone.

a process of selection =zt the time of their appoiniment.
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Their services sre sought to,be.replaced-by the nominees

of the Steff Selectiqn Commission.

8. Admittedly, the applicants have worked in the post
of L.D.C., for more than one year. The ESIC has adopted
the gereral rules and instructions issued by the Govt.
appliéable to Government servenis, .According to OM
N3.49Dl4/lé/é9—Estt.(C) dated116,7,%990 issued by éhe

- Department. of Personnel on thelsupject of ®hegulsrisction
of casual_wofkers.fecruited to,perfqrm'duties of Group 'C'-
posté",'casual worke;é who have been engaged for

perfokming ﬁgt;es of Group 'C' posts, may, &S & one time

Egigggg,lbg5§;lowedcagg-relaxatipn to the extent of —
periocd of sery;pe_yendered»as casual workey in ¢ Central

\ Government Ministry/Department or its attached/sgboxdinate
offices to enable them to appear e¢long with other
condidates in the regular exzminations to Group 'C' posts.
The relaxation in the upper age limit on the above lines

will be subject to the following cunditicns:= . ‘

(i) The casual worker must be in employment in &
Govt., office on the date of issue of these
instructions, :

offices observing 3 days' a week) of service in

(ii) He/She must have completed 240 days (206 days in ‘
the immediately two preceding calendar yearsy |
' |

(iii) He/she must be educationally gualified fo1 the %
- post for which appointment is sought.
The casual workers who 21e working against any
Group 'C' posts other than that of Stenographer and who
satisfy the conditions és laid down in pare 2 above shall

“be eligible to appecr iﬁ the examination conducied by the

Staff Selection Commission for recruitment for the post
oy
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" of Lower Division Clerk,

The services of those casual workers who do not
appesr in the examination/selection test inspite of age
relaxation or who are‘not sﬁccessful in the examination/

test, will be terminated immediately after the declaration

" of the result of Lhe test, .

9¢ In our view, the aspplicants are not outside the

pale of Protection eltogether, as has been contended : |

by the respondents,

.lO. In Jacok Mo Puthuparembil & Others Vs, Kerala

Water Authoiity & Others, JT 19% (4) 3¢ 27, the
Supreme Couxrt had considézed & similar issue relating
to the regulariSaﬁion of persons who had bee:: appointed
on ad EQE basis for several years, The Supreme Court
had directed thé recpondents to regulerise the services
of such employees who heve put in continuous service'of
not less than one year, as a separaie block in consultation
with the Kersla Public Service Cummission._ In dding so,
the Kerala Public Service Commission has been directed to
:take the age factor 2s weived, 1In &arriving atAthis
conclusion, the SupIeme Court relied upon its earlier
decision in Smt, P,K, Narayani & Others Vs, State of E
Kerala & COthers, 1984 Suppl. SCC 212 and inIDro A,K, Jain
& O1s., Vs, Union of India & Others, 1987 scc 497, In
Narayani's case, the Supieme Court directed that the

petitionexrs and all others similarly placed should be

dllowed to appear at the next examination that the
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Public Service Commissioévmay holc without raising

the question of age bar; till then they mey be continued
in service provided there are vacencies. The Court,
h0wevgr, clarified that this will not confer any right
on the employees to continue in service or of being
selected by the Commicssion otherwise than in'accordance
with the extant rules and regulations. The Court gave
the above directions déscribing'the case as "a human
problem which has more than one fecet®, 1In DI, A.K,
jsints case, the services of 3g hoc Assistant Medical
Officers.who were initially appointed for six months_but
were continued for periods renging upto 4 years, were
sought to be terminatec to accomrodeie the candicetes
selected by the U.F.S5.C. The petitioners claimed that
their services shoulc be regﬁlalised. ‘The Supreme éourt
directed the regularisation of ilhe services of ell
members appointed upto Cctober 1, 1984 in consultetion

with the U.F.S.C, on the evaeluation of their work and

4.
A

conduct based on the confidential reports in respect
of the period subsequent to October 1, 1982.
11, The Supreme Court also relied upon its earlier

decision in Daily-rated casual lebour employed under

peT Department Vs. Union of India & Others, 1988(1)

o 122, O
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12, Keeping the above trend of the judicial decisions
of the apex Court, we are of the oplnion that the
respondents should take steps to Iegulcxlse the

services of the applicants in consultation with the

Staff Selection Commission, While doing soO, they should

relax the upper age limit for appointment as LICs in case

the applicantgiwere within the prescribed age-limit at the

time of their initial appointment. Till the applicants ¢

-are so Iegdlarised, the services of the épplicants

shall.not,be dispensed with. The applicants should 2lso

be given the minimum of the pay-scale of L.D.G.s till they
are regularised, with effect from the ¢ ate of this order.
13. The reSpdndents shall comply with the above
directions within e period of three months from the

date of receipt of this order, There will be no order

- as to costs.’
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(DoKX CHHKFAVOF'IY) ' (P K, KARTHA)
ADMINISTRATIVE NEMBER VICE CHAINMAN(J)




