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^3aY^;Uhar *App3^cant

•i".'••'- ..-'-•••rV.,'

Eaployees State Insurance
:-r;- ;•• -V ,^"tKl^ .

Another

(2)

(3)

Ok 2637/^

Dr.^^yari Priakash Pathak

Employees State Insurance
Corporation through
Director Ger^ral & Another

)Dk 2^675/90

Dr,tS^'s4. ,^Joo A»2x •

VcG^loyees -3iate' Instance

•Respondents

•..Applicant

•••Respondents

•••Applicant

•Respondents

For the appUcants in (i) to •i.Shri N» Safaya,
;C3) abovt i_v,

for the respondent to ^••Shri D.P. Malh®tra,
(3) above qounsel '

CORAUt

"me HON'BLE isi» p;k. m^tha, vice

TFffi HON'BLE MR. D.K. CHAKEIAVDRTY'̂ /^MilttSiHATIVE

1.

2,

Wbfetter Reporters of local papers miy bs alloyed
to see the Judgment? ^
To be referred to the Repoi^ers or

(of the Bench delivered by lioh'ble 1^^
A^ic# Chdirman(J)) ,

These applications have been filed by part

Specialist . Doctors engaged by the Employees State



•f

, , insuxance-Qorpor (hereinafter;.^ to as »ES1C*)

,.,whefe|,n .the:j( are^ pra|j/ing. for their^^regularisatipn in. the }

- . posts, held, by .theiPo/ As. questions of Isw have been

raised in these applications, it is;:prop^ with

.-..-j..., them |n.„a. co^ judgment at the admi.^sion stage itself.

-2. . V In OA ,138/91; an interim prdex: was passed on
..i O u, » V-" *iS t>* "'C ^ X-, -c i- ••" •'• • V i ^ »-«A • • ' 0 rr* S. ;

effect .t^at, status/^ as of that date

ri>\.4$--, :vnr, ?Si, rqs ,the^coDtipi|a]nce pf the applicant in the present

^^"on 19,12.1990 in OA No,;

, . . passed on. 1.2,1991 in.qA^ Noe . 2637/90 ^nd/2675/90. These

i,Dte.rim o,rders haye been continued: till the applications

v. , .^ i. ,,.,vver& heard, fijially^pn 4.2,i9^1:/and judgment reserved

.• .S -i-..-'̂ m;ir-'.i v,^ sj'CT.Itf '.j.!.:- '..•'c'. X p

So . ~ The applicant in.OA 133/91 is a Dental Specialist

. . ... . ... while the appiicaht iji OA 2637/90 is a Specialist in
- .'iit ^ \s.. C,..- V ^ .-'vV >. , . •:. i',.. ; i; v:j -'J,.^.j Oil

• ,,,Orthop3,e,dic,s .and tHe 'applipdnt in, OA 2675/90 is a
..; .'..i -j.jii "i'"'.'•^• • •• v-;. j..vr>;. •.>«.-L. s.0-.V. ^ JC-'v;., j, c iU.L'Ai •' • • •

A-p,,- ,, The v^e-tet part-time
;:• , -MU;,-"i''Atf'A>;-6ip Tov..' ,s, si.s \cni.;. . • •;''• . • • •' • "

S,Recia.U^ts ,,un^.r Hospital,
,»• i N* ' ••»'.. • r a;'., v-.y" - i . '.v' •.^* '• A^ 'C"* Xt st 'J -X. .;!,* ''» -r- *' ••V'̂ ' >' '"'i •

: . Noida on the terms and coriditians stipulated in the

. A .M,®T^^^n'̂ *^®.,^9i"taining t^ apppintment. These

I; • ^ f- 0 i ... : terms and conditions include the stipulation that the

I. „ doctor concerned wiii receive a consolidated remuneration
M . • -(Xj.cv :j;.v-• nav^- p?:?® '(LB',ujq

I" to perfoxm;
, ,, . .. . v5 cpntinypws.houri of "duty - th^^^ a week in ESl

17^ 'i '' n. ^ .1 •-''' " «>,»3 J i »'- vv.-.<; a ;i>

• J- .q-- ''-li s>^oa?3.raoo vrf-i-

. 7..J ! H..-V
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^ 5. " The applicant in OA 138/91 has been giWri a
Wtice of termination-on 4.i«199l'to the effect that

»'-i."'' "If' '.' 'i-Z-V-. "•'-' ••l-'i''" ''•' •-- ' ' ' •' "'^y.- • ' i"'"' /"••>"' -n' -• -^"""' i;!; f IT ^ ••'.• -•!-"• -'•'•-I ' '-•• -••C >--''"*~'.~"t.. -. '̂ • '.: '•• '':i ..-• .

her services will istand teradnated wdth effact froffi

4b2«1991. The appUcants in 0<V 2^7/% a^

were given, similar notices of termination on ;i6/l7.il«

1990 intimeiiing theia that their services will stand

Wru^,,.-ced with effect from 18•12.19^•

Tt^ contention ©r the aipi>lica^nts is that they

V^re qualified doctors and 4hat ;|h '̂ of appointnent

©f• .pai^tlEoe-Specia list^ hj ^ respsnd^rs is

x"':J38/9i •-

-- ippeinted'with effect, from 28.fr.i^9 ^^ile_ the applicant

in OA 2637/90' was appointed in October, 1939 and the

' applicant in OA 2675/90 ih August, 1989 as part-time

" Specialists and they have continued in that capacity

' upto date* - -

' 7. The respondents have contended in their counter-

affidavit that the engagement of the applicants was; v

purely stop gap arrangement because duly qualified j

candidates selected in accordance with the recrui'^nt

regulations for the pbslkwere not available at the tiM

of iiiommis'sioning of the Hospital at Noida* They havf

also contandad that the applicants jUd not acqulr* 'any
<V»^ '



?f^''^iT HiiaK'lit iT'' 'r'K< '^'-%J;>.^[n^^BHHiiiH[HHlmBli^HBI^nHBfl

'U^.-:-^: L'.' •-. •'•"'•/• .di»ct^aythat •'can^^;is^®dv;,to;';?th^^^

;•-..atiy'red'̂ laY';;^pan|̂ ^ ^aris«(^;4iv-tKe futurii, iim suiMbili^ ; '̂r

jm-»;•-;«»; •; .-V,-;.-' -V;.

0-. >:•••:•?;/';

of # applicaiits for vappointTOnt also fc»

". vrv " -^'r?;. f- -coinsidared by the .respondents^. In case posts have

sit .alreadyobeen .advertised.:and the-selectib,n process has

< not l^en. con^sleted, the^^ re§ponde,nt.s shpvild also consider ,

' 0 V ;^tbe suitability ofvt^;vapp^cants :along, with the others

.Xiuivto s:;who:y.bave.i^PPlied for the..post cgncernedi, .even if the

t. ; :; applicants have not formally applied; against the

>- C i. o ;>advertisenient, •; This is» hpwevex^ to the

X i:condition/th^v i£» applicants axevpt^rmse eligible

- :^for appoiiytmeiit pn ;regular^ ba^is;.andj ^^ the respondents

_ ~s^r - "shOjLil^>:3^^x:^^ limits of the^^serr^

(iii) arendered ,:by rthe^.applicaj3t:s,:f:: V. •.• ^c-v; c T-'

12,- of iforego^^^^ the appiicati;ons

are: dispose.d: ©f and directiohsi-, ,

(i) The respondents are dii«q^ed to continue t

•UPSC;;

in bas#:

s are air«c^:ceH w continue xne ;^ . ,

;rj.:applicants in ^heirKipresenfe spost'̂ f;iSpeci
a /a;Bxe replaced by rj^ j^equla^^^ candidates recomiaehded by the

:.- - yo-:

t>.'.-Mca nd'iei^'ari:^^ 'in ••the', •fMture:i-.^tJ|ie:^.^,

'.i"*



t ^ " '

L^iMd to

N#-'"itii iind~lttY«t ^ ;iii9«9Wit»t
•• • V, . - • • ^r_ ••:'•. - ^ '' •,

" t#*l>#r«ry and teridrtAir^ out •onttti mitlc#

#'n^«lth*r. tid«« ••' " •/.'_ —
* V

5. Th* applicant in Qk 138/91 has baan givan a

fiotica of termination on 4,1,1991 to tha affact that

har sarvicas will stand tarminatad vdth affact from

4.2,1991# The applicants in Ok 2637/90 and Qk 2675/90

ware given ., similar hotices of termination on 16/17,li«

1990 intimeting them that their services will stand

terminated with effect from 18»i2.i990.

6. The contention of the applicants is that they

are qualified doctors and that the practice of appointment

of part-tine Specialists adopted by the res|^nd®n^s Is

not legally sustainable. Tbe in 138/was

--appointed, with effect from 28•11.1989 while the applicant

in OA 2637/90 was appointed in October, 1939 and the

applicant in OA 2675/90 ih August, 1989 as part-time

Specialists and they have continued in that capacity

upto date*

7. The respondents have contended tn their counter-

affidavit that the engaganent of the applicants was?

purely stop gap arrahgcsnent because duly qualified i

candidates salectad In accordance with'the racruitmant

regulations for the posts wara not available at the tine

of iOoiMdsslohirig of the Hospital at Noida. Thay hava

also contended that the applicants did not acquire any



^ ;ls.

•- ••f_-- •pplicajits haVt to nak* w«y for reguUr candidates ^

^ho hav« been selected by the. UPSCi They have further

n r:0 cohtenied that the work-load in the Hospital, according

".-M

'i' ••»'. -nil 'i:.td th^ assessment'jtecently nade by the respondents, can

V. i, •; ^'Tvci-.
eas

be handled-V"
the full time Specialist who has been selected

•-

oTi a'feguiar b^sis and, therefore, the continuation of

the applicants as part-itim© S^cialiists is no longer
o.r justified; ^

/

: : 3/ ' Itfe h^ve caWf^^ the records of

the case and have considered the rival contentions.

The ifcar:»d counsel of the respondents stated that the
vfhich ^

r^cx^tserit of doctors in the ESiC' I used to be thiou^

"; A: the 1JPSC»^ is b^ihg discOirtinue'dHaind that the .ESlC itsel

vi; giii undertake this ta'sk in view o^^ «NaMi provisions

of the EH)loyees State Insurance ActV 1948, as amended

C'"- . 1

I • .

in 1989. He has produced before us 2 statement showing

' sanctioned Strength'and th^^ in /

position in'the 3 €Sia Hospitals at Basaidarapur, Ohilmil

• : ' J \ K -1: 0 ari<i dir^t actainistrative

control of ESIC in Delhi and l^idet an the three

Si1i* i.T-ar^ genialities b^ Ortisop^ic^vObst.^ 'Gynae and DentU^

According to the statenjtnt, there are 4 sanctioned posts

in the Orthopaedic speciality out of wiiich 3 l^ve Ijeen

- • • ' "' • • •

filled up on regular basis. One regular post has ^en ^



wMpii:

iSi^» Th«rt

.•<-

sAiKtiomd p^fin 6b«t«

* %ti«t »p«ci«lity# •at »f i*hich 5 hav« b««n €ill«d

up on r*gal«r basis. An 9ff«r of dppointMni has b««n

alroady givan to a regular candidatt raceimandad by the

UPSC, There are 4 sanctioned posts in the Dental

speciality, out of which 3 posts have been advertised

for direct recruitment in December, 1990 and one has been

filled vp on regular basis and one on part-time basis.

According to them, there is no, vacancy to accommodate

the applicants in the .^IC Hospitals in Delhi and Noida.

94> The ,learned-counsel of, the respondents also

stated that it will be open to the to apply-

in response to tho adsffsrtisoseents issued by xhc £SIC

and in ca^ they are •ligifale in all respects, their

suitability will also, be considered by the Selection

. Board. ,
1

iO« The-learned counsel of the applicant stated

that the need for the doctors in the 3 specialities

*^stated correctly
nentioned by/the.rtspondonts feas wt bsen and that

Bore ^
ther« is for appoint^nt of^Specialists

on regular basis.

!!• . In o,ur the question as to whether the



••nw.

•T.'

any regular vacancy arises in th^ futur®,

of <th« applicants for ;:^p©intiKnt should al» be -

co^nsid&x«d by the respondents* In case posts have

.alreadyobeen advertised-and the'Selecti&,n process has

not been. coBopleted, the respondents shpuld also consider

% the suitability of the applicants along, with the others

-in^.nj s).«^o„J3avei^|E^plied for,the jpost CQnceri[)ed|.even if the

applicants have not formally applied against the

advertisen^nt. This is, however^ subject te the~ Jr.. i . > ?

condition tha-L applicants are othemdse eligible

. , , >for appointment on regular^^ ba^is' and that the respondents

should relaV^liBe'age, limit-to tRe~ej^ent of the~ser^^~

i.ij ..ft .renderetd by the applicants.

12. in. the ligbt of the foregoing^ the applications

are disposed of vdth the follpv^ix^ orders and directions;- i,

(i) - - .
*• - _ 'c j- - ««;•<'

appHcants in .their presents post of Specialis1%till tl^ey i

The respondents are dir^<ted to continue the, L
, ' r" •' .

f '

4 ^ i "axe replaced byr^^-requljir. candidates recommended by the^

4 j •«» *»»i

In case

r

\

rvr'i ^ ^Sf- i'f-
i 1- '

in the future



~

r«tMndl*nts thall eon»id®r jSi fUit*blUty ♦

appMcanti iot apptli^iifel In tat* Hwy $Sf

wi«# «ligiblr# At regards tha aga liait pr«i

for tha post, tha respondants shall ralax tha aga

limit to tha •xtant of tha sarvica r«ndar#d by tha

applicants in the ESIC as part-time SpeciaUsts%

(iii) In case the selection process for appointment

to any vacant post has not been coB|>leted, the

respondents shall consider the suitability of the

appUcants also along with.other candidates who have

applied for the post, if the applicants/are otherwise

eligible for appointment. As regards age limit

prescribed for the post, the respondents-shall relax

the same to the extent of service rendered by the

SpplicaVits' ^s" part-tiihe- Specialists in the ESIC-*

' (iv) ^ For the purpose of consideration of the

suitability of the applicants ,a5 in 4ii) !and (iii)

above, the'^ftspondents shall not insist that th®

applicants should formally apply for the post

advertised. .
I

There will be no,order as to costs* j
i

:: Let a copy of this order be placed In

OA Na.138/91, OA 2637/90 and OA 2675/90#

^KBAVOto)
AnyilNISTBATIVE MEMBER

sribad

(P.K. KARraH^
VICE chmrm^nIj)

i I


