Central Administrative Tribunal
Principal Bench,Mew Delhi

0.4.No.2665/20
Mew Delhi this the 18th Day of—Aprﬁi,lQQE.

Hon'thle Shri J.P. Sharma,Member (J)
Hon'ble Shri B.K. Singh, Member (4)

J.K. Gupta,

5/0 Late Shri Labhu Ram,

Commissioner of Income Tax,

Ministry of Finance,

New Delhi ' .aApplicant

(By Advocate : Shri S.C. Gupta )
VERSUS
UNIOW OF INDIA, THROUGH
The Secretary,
Department of Revenue,
Ministry of Finance,
North Block,
Mew Delhi, .. .Respondants

(By Advocate :

JUDGEMENT (Oral)

(Hoh’b]e Shri J.P. Sharma, Member (1))

The applicant while serving as Commissioner of

Income Tax filed this AppWﬁcatﬁon'uhder Section 19 of the
tdministrative  Tribunals  Act,1985 on  11.12.1990.

fgarieved by an Order issued by the Ministry of Finance,

Department of Revenue, Mew Delhi dated 01.2.1920;

that

order in  nutshell censured the conduct of the applicant

of the period when he was working as Deputy Direc

tor of

Income-tax (Investigation), Bombay in the year 1983, It

iz also stated in that order that there was case in which

he azpproved Search and Seizure action of M/s Sun & Deep

wellers, Bombay on the basis of a proposal put up
by fAssistant Director of Income-tax departmént
Shri D.¥,  Pasi on 21.01.1983. The firm made

representations befire Assistant Director and the

Director prepared an dppraisal Report which was a

to him

~1110(1)

certain
fhastt.

pproved
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by the applicant and forwarded to the Commissioner of
Income Tayx {Investigation) Bombay®on 25.03.83, Certain ’
shortccmﬁmgs were found on that appraisal report and also

on the Forwarding note of the applicant on which the
applicant was asked to submit his explanation by  Memo
dated 30.12.1988. After considering his explanation, it

was observed that the applicant has not ensured that
certain particulars were not mentioned in the appraisal
report particularly regarding the confessional statement

of the partner of the assese firm Bombay that gold-

rach was

€3]

ornaments weighing 3.5 Kgs seized during the s

unaccounted. It was, therefore, considered that the

‘ app1ic*qt has failed in the Supervisory duty so he was

"given a warning to be more careful in future. A copy of
ad : N

the Mamo was placed in the ACR of the applicant.

The applicant has praved that impugned Memo dated

1.2.1990 (Annexure A-1) be quashed.

On notice the - respondents contested  this
application by filing a reply. In the reply the contents
of the impugned order has only  been detailed at a

considerable Tength, It s further stated that no

statutory  procedure is prescribed for issuing a
recordable. warning -as' it is not a -penalty in CCS  (CCAY
Rules. On the above basis, the respondents in . their

Counter-affidavit have rebutted the various averments
made in the Original Application and also the grounds, for

allowing -the Original App]icafion.
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The applicant has filed the rejoinder reiterating

—
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s already stated in the Original #pplication.

We have heard the Senior Counsel Shri $.C. Gupta

and he has  placed before us certain documents after

supplying the copy of the same to the Ld. counsel for
the respondents and arguing that the Assistant Director
Shri DV Pasi who prepared the appraisal report of tha
said firm was proceeded departmentally for’certain Tapses
which have been mentioned in the impugned ordar. The
charges Were grounded on the basis of four Tlapses and
charéesheet was  issued under Rule 14 of the CCS (CCA)
Rules 1965. The Enquiry Officer has submitted the.réport
again in that departmental enquiry but after the present
apricatﬁon has already beén filed by the applicant. The
Enquiry Officer, Commiss%oner for Departmental enauiry of
the Central Vigilence Commission, compTete1y sonerated
said Shri Pasi holding article of chérge against said

Shri Pasi as not proved. It appears that the said report

of the Enquiry O0fficer was accepted by the President vide

its order dated 5.8.83 under Rule 15 of CCS (CCA)
Rules,1965 accepting into  ths fﬁndﬁngs arrived at by
the Enduﬁry 0fficer. Here it may be re¢aﬁ1éd that resort
to issue of chargesheet againgt said Shri Pasi was taken
much after the impugned recordable cehsure was given to
the appTicant by the ﬁmpugned Order in February,1990. On

the basis of this Ld. Senior Counsel argued that when

[33]

the persons who in%tﬁated certaﬁh enquiry liable for
certain lapses in tﬁe search and seizure.bf articles o
Jewellery firm has been exonerated then the authority
supérvﬁsing the working of that person cannot be told to

have faulted with as it will be arbitrary, unjust, unfair



{4)
de unreasonable. This ground itself goes to show that
the impugned  order cannot  stand. We  have  asked
repeatedly  the Jearned counse appearing for  the
respondents  Shri  Aggarwal to point out as.te fmow the
applicant can be given the warning of censure recordahle
in ACR in spite of the fact that subsequentiy of certain
alleged mistconduct against the  Subordinate Officer,
fssistant Director Shri Pasi, disciplinary authority and
the competent authority found that he has committed #Ao
Tapses in ﬁakﬁng appraisal report of the Jeweller firm.
The 1eérned coynse] could not show any such point which
‘cau1d detract our attention from the view we are taking

in this case,

We have also gone through the Tegal position on
the subject. Under Rule 11 of the CCS (CCA)Y rule 1965
censure is a mode of punishment which can only be

inflicted when the procedure prescribed in holding a

departmental enguiry is sufficiently complied with and

the person who is alleged to be charged with certain
mﬁsconduct has been given sufficient, reasonable and
adequate opportunity of placing his defence to rebutt the
a1TBgatﬁonSl1eve11ed‘agaﬁnst him under Article of charge.
Since this was a warnﬁﬁgﬂ.and it was placed in the ACR of
the applicant, which is recordable, it amounts to censure
as penalty under RBule 11 of CCS (CCH) ru163;1965t Though

the applicant was asked to explain cartain facts and he

also submitted an explanation but the case would have

been different as there has been warning for him of
certain deficiencies that it is recordable warning and it
is Tikely to effect the future prospects of the employee

and as such any order passed without resorting to the

b
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procedure  prescribed in the CCS (CCA) Rules, 1265 cannot
be sustained. During the course of the hearing we have
also been shown a Circular issued by the Department of

Personnel dated 10.02.1979 a copy of the same has also

-

1

been furnished to the-counse] for the respondents. The
case of the apblﬁcant is also supported by the aforesaid
0.M. to the effect that the fecordabTe warning can 5n1y
be issued after holding the Departmental Enquiry as it

amount to punishment. A reference has also been made in

a reported case of De]hi High Court.

In wview of the Facts we are doubly sure that the
impughed order imposing the warniné recarded in the ACR
of the applicant is not sustainable factually on the

Tegal aspect of the matter.

We have also gone through the recent decision in
the case of State of U.P. Vs Vijay Kumar Tripathi & &nr.

reported in JT i995 (17 S:C.403, which is under UP Civil

Service (Classification, Control & Appeal) Rules, 1930:°

In that case penalty of Censure was inposed while

requirement of rule 55 (b) was that when such a penalty

is imposed i.e. gither of  Censure or stoppage of’

Efficiency Bar then it shall not be necessary to call for

his explanation or frame formal charge against the said
employee. The petitionsr went in appeal to the #171ahabad

High Court and the Allahabad High Court has opined in the

arder that awarding censure without affording  an

opportunity to the effected employee is violation of
principles of natural justice. The case of State of U.P.
Vs Rajendra Kumar Srivastava has also been referred to by

Y

the AWTahabad High  reported in 1989 5CD 137 (Para 4).
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fggrieved by this Order the State of UP filed an appea1;
the Hon'ble Supreme Court ‘has\ ~dismissed the appeal
. holding that prior opportunity to show-cause was nbt
given to the tespondent against the proposed imposition
of penalty of censure and the order of the High éourt was
upheld. -

In view of the above Facts after heating the
lTearned counsel for .ﬁhe‘ respondents we fﬁnd that the
imﬁﬁgned ordef of recordable warning cannot be sustained.
The'app1%cation 'is, therefdre, allowed. The impugned
order is quashed ahd it shall not)be'taken into account
Jn the éerv%ce prospacts of the.app1ﬁcant and shall n@t

form part  of 'the Annual Confidential Roll of the

applicant and the same shall be taken out- from the ACR of

the applicant within a period of three months ffom the

date of the receipt of this order. Cost on parties.

(B:K= Singh) ' - {J.P. Sharma)

Member (A) o - - Member .(J)
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