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NEW DELHI

O.A. No.2612/90
T.A. No. . 199

DATE OF DECISION__ 11.10.91.

Shri R,C, Singh Petitioner
Shri B.,S5., Maines Advocate for the Petitioner(s)
Versus

Union ef India & Others, Respondent

Advocate for the Respondent(s)

Shri R,M, Bagai

The Hon’ble Mr. P.K. Kartha, Vice Chairman(3).

The Hon’ble Mr. BsNo Dheundiyal, Mambar(A),

1

2.
3.
4

Whether Reporters of local papérs may be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGEMENT
(of ths Bench deliveres by

Hen'ble Member Shri B.N. Dhounsiygl)

This CA has teen filee by Shri R,C, Singh
whe has werked as Works Manager(STS) in the Gun Carriage
Factory, Jabalpué,gnict Sectien 19 ef the Administrative
Tribunals Act, 1985, against an adverse entry in his ACR
fer the peried 01,04,1988 te 31.03,1989, which is allegss

te have adversely affectes ﬁis cass far premstisen,

2, The spplicant was appeinted as Assistant fManager
N 03}01.19?9 threugh UPSC, He was premeted as Works
Mansgsr sn 21.2.83 and had been werking at Machine Toels

Pretstype Factery, Ambernath frem 11,.,12.1984, Presently,
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he is undergeing National Managgmnnt Programme training,
at Management and Desvelspment Instituﬁn, Gurgaen under
the scheme sponseresd by ths Dupartmgnt‘.F Persennel and
T;aining. The adverse entry fn his ACR csmmunicated te
him vide Memerandum dated 9,7,89 was as felleus:-

“(a) Yeu sheuld take your werk mere serisusly.

(b)  Yeu are reluctant to follow guidelines -and
at times you are vary pbstipatu."

3. . The applicant claims that the abave entry was
given te him, out ef vindictivenass and bias by the
Deputy General Maﬁig’r.‘Shri A.,0. Abraham, In,aUppért.
of his cententien, he has np;enqed cnpies_o% corrasp-ndanees
sxchanges betwsen him and the autherities te shew that thers
were differences betwesn him,uﬁn Was werking en the meinten-
ance sies and these werking en the preduction side., A
cemmunication cnntaining the asverse untry'uas received by
him en 08.08.1989 sgainst which he submitied a representatien
te the Secrstary Oreinance Factery Boars, Calcutts on 26,.8,89,
His ruprmsentation-uas‘consider-d and Tejacted by the respend-
ents after a lgpse of 17 menths en 01,02,1991, Meanuhile, a
DPC was hali‘fer‘promatien te the pest ef Deputy Manager, A
pesting erder issued en 15,06.,1990 shews that as many as 54
nfficors junier te him hgd besn premn}éd as Deputy General
Managers while his namc:had been om‘fz;d Fromthe said list ef
pénmoteas. He repressented en 12,07.1990 against the senial of
premstien but hég net recuiv‘d any’r,ply ses far, He has
centenssd that it uss urmnéAfcr the DPC ts havu tsken inte
;cc;unt an sdverss -ntfy uﬁich was yet te become final and
has prayed that these entries may be expunged and the respond-

ants may be- asked ts held a revieuw DPC te consider his case

for premetien,

by
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4, The fcspondonts have centended that ths assessment

of the applicant had been made by the Desputy Gsnsral

Manager (Productien) witheut 8ny bias ane strictly en
merits, The ACR Tecerded by the Reperting Officer u;s
cenfirmed by the Revinuing Officer and the Reespting Officer,
and he was duly infermes absut ths saho. His representatien

against the ACR uas censideres by the Dirscter Generzl ef

Grdinanbe'Factory/Chairman and the decisien te reject his

representatien was intimated te him viee Memeransum dated
01.02,1991, The applicant cannot maka any grievance against
nen=premetion t-,fhc pest of the Deputy Manager sincs the
samc’ié @ eelectien pest, His name aleng with his service
recerss was duly censiseres by the DPC which was prlsii.d
sver by & Msmber of UPSC, The assessment made by the DPC

is net tased en a single ACR BUt is based en assessment ef
the service recerds sver the years as Cemparsd te other
candidates in the zone ef censideratien., Gradations are
maWs &n the basis of the cemparative merit assessss by a
suly élnstitéiad DPC whese recemmensdations have been approves

by tha cempetent autherity,

S, We have gene threugh the recerds of the cass ans

have heard the learned ceunsel fer beth the parties, While
cenveying the adv,rse remarks ts the applicant, the Directer=-
Gensral Ordinance Factery stated in his memnranduﬁ dated
09.07.1989 that the shert cemings were cemmunicates with a
view te afferd an oﬁportunity to evarceme them and givas a
better perfermance, This fact has been reiterated in the
Memorandum cated 0i.02.1991. fhe copies of cerresponsence
presWuced by the applicant alse indicates that he was being

warned to impreve his perfermance frem time te time, The
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ACR alse mentions the goed gqualities of the applicant.

The applicant has not substantiated fha'allagatign of
malafide ar arbitrafiness en the part of the respendents.
Thare is ne ferce in the spplicent's contention that the
erder dated 1,2,91 rejecting his representatien is bgd

in law en the greund that it is a nen~speaking erder, It
has besn held by the Supreme Ceurt in Unien of India & Ors,
Ve. E,G. Nambudari, 1991(1) SCALE 783, that "if the
rapresontatien is rejected aftar his consideration in a fair
5nd just mannér, the erder ef rsjectioen weuld net be rendered
iliegal merely on thg gfaund ef absenss of reasena, In the
absange of any statutery er administrative previsien
requiring the cempstent sutherity te recerd reasons er te
cemmunica te reusens; ne sxception can be taken teé the erder
rejecting the representsatien mainly en the greunsé sf absence

ef rsasens,”

6. Ansther relevant aspect is that the DPC takes inte
dcocount the comparative overall performance of thesa in the

zone of elingibility for a selectian pest,

~

74 The further peint under consideratisn is uhether. . -
an ACR containing asverse remarks in resspect ef which a

rnpréscntatisn has been made and which was pending with the
authorities concerned could be censidered by the DPC, while

adjudgiﬁg the suitability of a persen fer premotion,

The fellewing ebssrvations were made by the
Hen'ble Supreme Ceurt in the case of Gurdial Singh Fijji
Us. State of Punjab 1979(3) SCR 518) are relevant:

"The principle is well settleed that in accercance
with the rules of natural justice, an adverse repert in a
cenfidential roll cannot be- actes upen te deny promational
eppoertunities unless it is communicated to the persen
cencerned,8e that,he has an sppertunity to impreve his work
and cenduct or te explain the circumstances leading te the

rlg:rt." -
P




8. In the instant case, the representation submitted
by the applicant was pending with the sutherities cencerned,
when the DPC met in 1990, To that extent, the precesdings

of the DPC are vitiated, Accerdingly the applicatisn is partly

allewnd and it is disposed of with the sirectisn ts ‘the

respondents te hold a revieuw OPC te consider the case of
premotisn ef the applicant without taking into account the
adverse ACR ef 1988~-89, If the applicant is found suitable,

he should be promoted gs Deputy Gensral Mansger and be

sntitled te all censsquential benefits including senierity

abeve his next junisr and the differencs in pay ;nd

allsuwances from the due date. The respsndents shall

cemply with the sbeve directisnme within a perisd ef three

menths from the date of cemmunication of this ordar,

9, There will be ne srder as te costs,
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