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The Hon'ble Mr. P. K. Kartha, \/ice-Chairman (Dudi,)

The Hon'ble Mr. S. N, Ohoundiyal, Administrativea ,riamb er,

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy of the Judgement ?/

4. Whether it needs to be circulated to ether Benches of the Tribunal ?/^
# '

(Dudgemsnt of the Bench' d eliu er ed by Hon'ble
Mr, P, K, Kartha, Uic e-C hair man)

The question uihethsr ' sealed cover' procedure

can be adopt sd- uhile considaring the suitability of an

officsr for promotion to the next higher' grade when no

charge memo in-a disciplinary proceeding or chargs-shaet

in a criminal prosecution has been initiated ngainst him,

# . •
is in issue in a batch of applications pending in this

Tribunal, The Supreme Court has givan its authoritative

judgement o^n this .issue in Union of India Vs. K.U, J ankir-aman,
o

reported in 3,1* 1991,(3) S, E. 527. It is, therefore,

« • • • • « f

o



oroposed to dispose of thsss applications finally in

ths light of ths aforasaid judgemGnt,

2. In Danakirafnan's cassj ths Suprems Court had before

it sevMral appeals filad by the Union of India challenging
i

tha findings recorded by tha diffgrent Benches of this

Tribunal in regard to the 'sealed cover' Qrocsdure, The

Supremo Court has held that it is only uh=n a charge memo

in a disciplinary proceeding or a chargs-sheet in a criminal

prosecution is issued to the emplDyee that it can bs said

that the dGpartmsntal proc seding s/cri minal prosgcution is

initiatsd against the emoloyes. The 'sealed couer' procedure

is to b B resorted to only aftar ths charge memo,/charq e-sh eot

is issusd. The pandency of preliminary inuestigation arior

to that staga, uill n ot ba •suf f ici ant to snable the

authorities to adoat the ' sealed cov/ar' procedurs,

3, Tha Supreme Court furthar obsarvad that the-normal

rule of "i\lo Liork, no, pay"? is not ap pli cabl e„ to such

cases uhere the= employee although he is willinp to uork,

is kept au,r]y from work by the authorities for no fault of

his, • Uhen an employee is completely exonaratad, msaning

thereby that''he is not found blameworthy in ths least and

is not visited with tha panalty su en"^ of censure, ha has to

be given the benefit _Df tha salary of the higher post

glong with the other benefits from ths data on which he
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would haus normally bsen promotad but for the di sci plln:=^.ry/

criminal proceedings,

4. • Tha aforasaici observation regarding the entitlornent
9:^

nf arrears of pay is r si su an t in cases uhsra criininal/depar

nrocasdings naV0 concluded. In the Cas-3s heifers us,

there hgd bnen no discipllnary/crimin3I arocgedings at the

tims of th8 meeting of thra D.P.C. for promotion, SJhare

'ssialad cover' procedure uas resorted to uhen there uas no '

disciplinary/criminal procaeding pending against an employaB, i

after the opening of tha 'sealed cover' pursuant to the j

aforesaid pronouncement of the Suprame Courts he would be

entitled to arrears of pay and allouances from the date his

immradiate junior was promo ted,

5, Even before the aforesaid dacisicn Uas given by the

Supreme Courtj the -same v/ieus had been axprssseci by the

Suprams Court in its decisions in C, D, Arumugam Vs. State

nf TaTiil Nedu, 1990 1,1) SIR 2B8 and in State of fleP, Us,

Ban! Singhj 1990 S.C, 1308, It may be mantioned

that the Department of Personnel & Training have issued

No. 2201 1/l/gi-.£stt.-A on 31.7.1991, reviewing the

instructions of promotion of Governmsnt servants whose

conduct is u'nd ar investigation. The. said D, fi. refers tc

the aarlirar 0, ri» dated 1 2, 1, 1938 and states that in view

cf the various judicial pro nounc ements subssquent to the
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XSSU8 of the aforssaid O.PI, , ths Question of applicability

of ' s9alsd covsr' procedura in respect of Govern,Tiant

servants against whom investigation on serious allegations

of corruption, bribery.or similar gravs misconduct is in

progress sithsr by ths :C, B.I, or any other ag ancy,

dspartmental or otherwise, as envisaged in para. 2 (iv) of that

has been rswieued,^
It uias clarified, inter alia, that all cases kept

in 'sealed cover', on account of conditions obtainable

in parg. 2 (iv) of the 0. P'l, datsd 12. 1. 1988, uill be opened.

If the official had bsen found fit and recommend ed by the

O.P.C,, he will b0 notionally promoted from thg date his

immadiate junior had been promotsd. The pay of the higher

cost would, of course," be ad mi ssibl e only on assumption of

actual charge in view of the provisions of F.!^«17(l),

6« In the light of the aforesaid legal position, us

may consider the facts of the instant case. The case of

the applicant, iJho is working as Deputy Commissioner of

Income T^x, Wgs considered by the O.P.C, for promotion to

the post of Commissioner of Income Tax at its .msBting held

on 20,9. 1990. At that point of time, no disciplinary/

criminal proceedings was pending aQai^st him. the

respondrants adopted the 'sealed cover' procedure. The

applicant challsnged this before us, Gn 21.12.1990, an

interim order was passed directing ths respondents that
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tha case of the applicant for promotion as Commissioner

of Income Tax be considared, and that tha results shall

not be kept in a 'ssaied cover*. In case it has been

kept in the sealed cover, it should be opened and that

the findings of the 0,P,C# should be given effect to,

pending the final disposal of the application,

7, At tha time of the final hearing of this case

on 23,9,1991, the learned counsel for the respondents

stated that tha case of the promotion of the applicant is

pending with tha Appointmants Committee of the Cabinet,

The learned counsel for tha respondents also stated that

nobody junior to the applicant has begn promoted,

8, In the light of the foregoing, ue allow this

application and make the interim order passed on

21,12, 1990 regarding the promotion of the applicant to

the post of Commissioner of Income Tax absolutg. In

addition, he would also be entitled to all consequential

benefits,

9, There will be no order as to costs.

ha) '
Administrative Member Vics-Chairman(3udl,)

(8,N. Dhoundiyal) (P,K, KarthaP '


