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The Hon’ble M. P, K. Kartha, Vice-Chairman (Judl,)

The Hon’ble Mr. B. N, Dhoundiyal, Administrative.Member,

S

SR

. Whether. Reporters of local papers may be allowed to see the Judgement ? ;.,6

To be referred to the Reporter or not ? izl
Whether their Lordships wish to see the fair copy of the Judgement ?
Whether it needs to be circulated to cther Benches of the Tribunal ?

{(Judgemsnt of the Bench'delivered by Hon'ble
Mr, P.K, Kartha, Vice-Chairman)

The guustion wheather 'sealed cover' procedure

can be adopted while considering the éuitability of an

of ficer for promoﬁion to the npxt highat grade when no

charge memo in-a disciplinary proceeding orf charge-shset

in a criminal prosecution has bezen initiated again@t him,

is in issue in a batéh of applicatidns pending in this
Tribunal, The.Supreme Court has givan its authoritative
judgemsnt on'ﬁhisfissue in Union of India Vs, Koo Jankiraman,

o -

reported in J.T. 1991 {3) S.C. 527, 1t is, therefore,

uoc-lzoe’



oroposed to dispose of thess applications finally in

o

the light of the aforssaid judgemant,

2 In Janakiraman's case,; the Supreme Court had before
it sevarel appsals filed by the Union of India challanging

tha findings record ed by tha diff arent Senches of this
Tribunal in regard to the ’saa;ad covazr! nrocedure, The
Suprzme Court has held that it is only wheh & charge memo

in a disciplinary ogroceeding or a charge-sheet in a criminal
prosecution is issued to the emnloyee that it can bs said
that the departmental proceedings/criminal prosscution is
initiated against thg emnloyea, The 'sealed cover' arocedure
ie to be resorted to only after the charge meme/charqge-shest
is issusd, The pendency of preliminary investigation nrior
to that staqg, Will not ba.sufficient to enable the
authoritiaes to adont the ’;Ealed caver! nrocedurs,

3. The Supreme Court further obsarvéd that the normal
rule of "No work, no pay™, 1s not zpplicable.to such 7

casa2s Where the empioyee although he is willing to work,

is Rept au ay from wark by the authorities for no fault of

his, - When an employee is completsly exoneratad, m=2zning

thereby that.he is not found blameworthy in the Jaast and

is not visited with the panalty sverd of censurs, h t

has to

6]

be ngiven the benefit of tha s=lary of the higher post

s1ong with the other benefits from the date on uhich he
_ O :
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would have neormally been promotzd but for tha disciplinary/
criminal procesdings,
4, © Tha aforesaid ohservation regarding the entitlemznt

A

nf arrears of pay is relevant in cases whers (31‘1'.z'nirw.:_.l/t:!apal‘.‘‘i’.‘/‘?‘l'«‘-lf‘“Q

nroceadings have concluded, In the caszs hofora us,

there had bsen no disciplinary/criminal orocssdings at ths

4]
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timz of ths meeting of the D.P.C. For promotian, Whare
"sealed cover' procedure was resortsd tn when thars was no
disciplinary/criminal proceeding nending 2gainst an employse,
after the opening of the ' sezaled cover! pursuasnt to the

sf oresaid pronouncemanf éF the Suonreme Court, he would be
antitled to arrears of pay and allovzncas from the date his

o]

immsdiaste junior was promotad,

it
L)

tven befare ﬁhe aforagaid deacisicn was given by the
Supreme Court, the -same visus had been uxpressad by the
Sunprzme Court in its decisions in C.0. Arumugam Vs, State
of Tamil Nadu, 1690 (1) SLR 288 and in State of M.P, Vs,

Bani Sinmgh, A.I1.7, 1990 5,C, 1308, It may b= mantioned

the Department of Personnel & Training have issued
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Co™s MN0.22011/1/91-Zstt,~-A on 31,7,1981, reviswing the
instructions of promotion of Govarnment servants whose
conduct is under investigation, Tha.szid 0.M, refers tc
the zarlisr 0,0, dated 12.1. 1988 and statnss that in viaw

of the various judicial pronouncements subssnguent to the

O~
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_ issue of the azforssaid 0.M,, the nuestion of applicebility

of 'ssaled cover' procedurs in respect of Governmant
servants againet whom investigation on ssrious allegations
of corruption, bribery or similar grave misconduct is in

progress eithsr by the:C,B.I, or any other agsancy,

dapartmantal or otheruise, as envisaged in para.? (1v> of that

R has been reviewed, X

0.M/ It was clarified, inter alia, that all cases kept

in 'sealed cover' on account of conditions obtainable
in para.2 (iv) of the 0.M. dated 12,1.1988, will bs opsned.

If the official had bszen found fit and racommended by the

D.P.C,, he will bs notionally promoted from the date his

immediate junior had bsen promotad.l The pay of the higher
nost would, of-course,'be admissible only on stumption of
actual charge in view of the grpvisions of F.?;17(1).

G -In the light of the aforeszid legal position, use
may considar the facts of the instént Case, Ths case of
the applicaﬁt, Who is working as Deputy Commissioner Qf

Income Tax, Was consgidsred by the D.P,C. for oromotion to

on 20,9,1990, At that point of time, no disciplinéry/
criminal proceedings uas‘pending against him. The

r@sbond@nts adopted the 'sealed cover! procedure, The
applicant challenged this beforg us, ©n 25,12.1990, an

interim order was passed directing the respondents that
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the case of the applicant for promotion és Commissiconer
of Income Tax be considsred, and that the results shall
not be kept in a 'sealed cover®’, In case it has been
kept in ﬁha ssaled cover, it should be opened and that
the findings of the D,P.C. should be given effect to,
pending the final disposal of the application,

7 At the time oé the final hearing of this cass

on 23,9,1991, the learned counsel for the respondents
stated that ths case of the proﬁotion of the applicant is
pending with the Appointmsnts Committea of the Cabinet.]
The lzarned counsel for ths respondents also stated that
nobody junior to the applicant has besn promoted,

8. - In the light ef the Foregoing,.ue allow th;s
anplication and make the interim order passed onv

21,12, 1990 regarding the promoticn of the applicant to
the post of Commissioner of Income Tax absolute., In \

additicn, he would also be entitled to all consequsntial

benefits,
9, There will bs no order as to costs,
pam)
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(B.N. Dhoundiyal) $/7% (P.K. Karthag

Administrative Member Vics-Chairman{Judl, )




