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CEINTRAl ADfllMlSTRATIiyE TRIBUNAL
PRINCIPAL BlNCHsNEI'J DELHI

O.'i. 2545 of 1990

I

Nsu Delhi , this the iQtli of Danuary, 1995,

HON'SLL SHRI D^P.SHAfj'lA^ MEFiBER
HQN^3LE SHRI B.K.SINGH, WEflBER (A)

Shri a.S.Fiibtal,
S/o Lats Shri Lakshmi Chand,
(tlx,Assistant Engineer, C.P.'uJ.D.),
RQsidsnt of B-277, Vivek Vihsr^
Dslhi - 110 D32, Applicant

(By Shri 0 .R.Gupta, Aduocate)

Varsus

1, Prasident of India through the Sscratary/
• aputy Sscrat.'ry, Hinistry of Urban
•aualopment, Nirman Bhauan,
Nbu Dalhi.

2, Director General of Horks,
C. P .'J .0. , NiTT.an Bhauan,
Nsy DElhi, Respondents

(By Shri P«H,aamchandani, Aduocate)

3UD GEHEN"

HJM»BL£ 3HRI D.P.SHART-IA . f^Ci^lBE R (3)

The applicant filed this application in OeCEmbttr,

1990 and by tha order dated 7,12,1 990 ths Original

Applicat ion was admittad. Though the applicant has

iiDplsadad the Prssident of India through Secratary/

••puty Sgcrstary a party but tha Tribunal uhilo
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admitting th« application directed that notic® ba

issued to Union of India through Sacretary, Ministry

of Urban Development, Tha applicant uas sarving as

Assistant Enginasr and on 25th August, 1902 a trap

uas laid on the instance of a Contractor Gsnda Lai

Chhottey Lai informing the Vigilancs Inspector that

tha applicant has dsmandad money and his junior

• nginear also, A trap u itnoss Shr i W.K.Doshi

accompanisd aiong'Jith Inspector, Rs , 150/- uas

rBcov/arsd from the drawer, iof , the applicant and

Phanolphathalsin test uas conductsd^i Uhsra the solution^

ori the washing of tha hands of the applicant uas

collsctad ,r the: solution turned purpls. A diargashaat for

pjajor psnalty under saction 14 of tha C,(i,3,(CCA) Rules,

1965 uas issued reciting therein that the applicant

dauiandsd Rs. ISO/- from the Contractor Shri Gan^a Lai

Chhottey Lai on 20th August, 1982 and h« has accapt.d

the same on 25th August, 1982, in the matter of

finalising the uork of

(i) A/R &1*1/0 Aerodrome Colony at Baroda;

(xi) A/R &n/o Office andTechnical building at Baroda and

(ill) P\/H to the office of Soil Cons srv/at ion Research

Centra at Vasad. The applicant, therefore, failed to
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maintain absolute integrity and dav/otibn to duty and acted
X

in a manner unbecoming of a Government Servant and thereby

contrauaned Rule 3 (i), (ii) & (iii) of Ci:3 (Conduct )Rul9s,

1954, The applicant pleadod not guilty of the charges and

Shri fl.K.Qixit, Commissionsr of Departmental enquiry 'Jas

appointed as Enquiry Officer, ftfter adopting: ; the procedure

prsscr ibed^ the Enquiry Officer submitted the report/uith

his findings holding that the accpptanca of money by the

applicant has been establishad but the motive and damand

of the Said iraney could not ba established on the basis

of evidence. The Enquiry Qfficar also observed that the

applicant is not guilty of the charge of bribe but of an

act unbecoming of a Government Servant, TJie Enquiry Officer

submitted the report to the disciplinary authority i.a

Director General of iJorks, C.P.IJ.D., Wsu Delhi uho

partially a greed with the findings of the Enquiry Officer

regarding the acceptance of money by the applicant but

regarding motive and demand, the disciplinary ajthority

has^iven its reason and' held that it is also established

and imposed a penalty of removal from service by the

order dated 9th T'larch, 1 988,

2, The applicant submitted an appeal which uas

decided by the order dated 27th February, 1990 and the

finding of the disciplinary authority and Enquiry >4
11". -'4- 'yoyvUo ec-1-

Officar, hoUQUar, uas upheld but the
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Was modified from removal from SBrvica to compulsory

retirement. Aggrieved by the same^the applicant has

filed tha present Application^for ths grant of

reliefs that the impugred order of punishment ba

quashed and the applicant be reinstated in the

sarvice and be declared him promoted as Executive

Engineor from the date uhan he could have bean

promoted had ha not bean removed from service or

compulsory retired .. u ith all benefits of all arrears

of pay,

3, ijJa heard the learned counsel for the applicant

uho has also got the file of the co-delinquent Shri S,

Gopalen and said Gopalan filed O.A,

uhich uias allowed by Central Administrative Tribunal,Madras

and the case uas remitted to. the department. The depart

mental enquiry uas again held against th® applicant and

the Commissioner of Department enquiries by the order

dated 2nd Novemberj 1993 given the finding that

the charge against the said:3unior Etsgineer Shri (»pa Ian

is not proved. It is said that in vieu of the above

facts, the charge against the said Dunior Engineer

Uias also the same. The finding of the enqdsiry officer

in the present case as uell as of the disciplinary

authority and a:)pellate authority imposing the punish

ment on that finding cannot be sustained, Ue have gone

through the original file and ue find that the case of

Dunior Engineer Shri Gopalan is materially different
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from that of the applicant Sfr i 3.S,nittal, uho uas .Ass istant

Enginear at that relevant point of tima tu
• The charge against

Shri Gopalan was th,at on 20.6,1982 ho demanded a sum of

Rs. 200/- and accepted on 25th August, 1902 from Shri Ganda

Lai Chhottey Lai Khalasi Contractor of Baroda in the matter

of finalising the uork of M/R to office and residential

quarters for Soil Sonssruation Research Centra at Vasad

dur ing 1 980-91 •

In the present cas« ths charge against Assistant

^ngiriecr Shpi 3»S,nittal as quoted above is in respact of

ths finalisation of the uork of Aerodrome Colony at Baroda,

Office and Technical Building at Baroda including the office

of Soil Conservation Research Centra at l/gsad. It uas the

third uJork of construction uhich uias-common to Shri Gopalan

3unior Engineer and the applicant Assistant Engineer, The

observation in the report exonerating Shri Gopalan by the

Commissioner of Qepartmantal Enquiries in his report dated
I

2,11 ,1993, places more blame on the Assistant Engineer then on

Junior Engineer, Even in that report the fact recovery of tho

amount of Rs. 200/- from the office draper of the 3unior

Engineer has been established beyond doubt and it has also been

astablished that the 3un ior Engineer had handled :tho currency
/

notes "in some iJay or the other resulting in the sodium

V

Carbonate solution turning pink but these facts uere not

considered as facts establishing the acceptance of tha briba

\

by the 3unior Engineer Shri Gopalan and giving ths benefit of

non-appearanco of the Panch witness Shri 3oshi forj^givint,

testimony. Thus the case of 3unior Engineer Shri Gopalan
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materially differs on the point of reaching conclusion and

Ccinnot help the case of the applicant Shri 3.3,nittalj

Assistant Engineer,

4, Ub have also considored the judgement of the Central

Administrative Tribunal, .nadras Bench which quashed the

impugned order of punishment passed against Shri Gopalan,

Junior Engineer on certain grounds and remanded the case on

the basis that due opportunities has not been afforded

to the delinquent employee Junior Engineer Shri S,Gopalan.

Those grounds are not available in the prasent case. The

judgement of Central Administrative Tribunal, Madras

Bench in the case of Shri Gopalan therefore, is a judgement

relevant to the charge raised before that Bench against

punishment order pssed by the disciplinary authority on the

baSiS of the finding of the enquiry officer#' The punishment

in the.case of 3,S»Rittal, Assistant Engineer is by different

order and tha appsllate authority has also passed a different

ordar. Thus the grounds taken before the C«A,T,, l^iadras Bench

and the reasons given in the judgement cannot apply to tha CEse

of the applicant as a precedent as all the points raised in

tha present case to be considered on their merits with

respect to the circumstances appearing and the appreciation

of evidence done by the enquiry officer,
\

The scope of judicial rsvieu in case uhore tha procee-'djngs

of the deparmental enquiry are challenged is limited. The
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judicisl revieui cannot extend to appreciation of evidsnce

afrash as an appsllate authority ouer the disciplinary

or appallata authority of the department. In the recant

decision of tha court of Gout, of Tamil Nadu Us. A.Rajapandayan

raported in Dudgement Today 1994 Uolum«-iai page 492, The

Hon'bla Suprema Court of India has considered a similar

point where the order of the disciplinary authority as well

as of appeallate authority imposing the penalty on tha respon»

dent A, Ra japandayan was interfered by Madras High Court and

the punishment uas quashed by re—appreciating the ev/idenc#

holding that the conclusion drawn against the respondents

of the case do not justify the conclusion of holding of guilt

and imposition of punishment against him. The Hon'ble Supreme

Court of India held that the Tribunal or court cannot

re-sppreciste the euidenco and is not open to judge the

tuidence if the appreciation^y tha Enquiry Officer is

accepted by disciplinary authority on the basis of

admissibl# euidence. Thus, • haua to see uhethsr tha conclu

sion drawn by the Enquiry Officer in the circumstances of the

case are justified or not. In another case of State Bank of

India us, Samandar Kishore^Piddoivraported in 1994 (27 ATC)

Page 149 referring to the Constitution Bench Dudgement of

l^tanaging Qirector, ECIL Hyderabad Us, B.Karunakar (1993, 25

ATC) page 7§4, tha Hon'bQs Suprem# Court of India held that
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appreciation of euidence afrssh is not permissible on

judicial rauieu. In thds rsportad case the High Court held

that there uas no av/idsncs, this conclusion of Higli Court

uas unjustified in view of- the admissible euidence available

on record.

5, NoU coming to the case in hand, wg have gone through

the findings of the Enquiry Officer and the evidence adduced

bafore Enquiry Officer, Thare was a recauery of money from

the' drawer of the applicant Shri 3,S♦mttalri Assistant Engineer

coupled with the making of a phenolphathalein of taking

hgnd Wash of the applicant which turned into pink going to

show that the applicant has come in touch uith the pheno

lphathalein powder, Ths applicant has given an explanation

of shaking hands with the Contractor leading to conclusion

that the Contractor has smeered his hands with the phenolphatha

lein powdar and falsely implicated him by a trap witness.

His explanation afforded by the applicant that the recovery
I

of Fis, 150/- from the drawer has been in the circumstances

that tha room and the drawer were unlocked and persons other

than the applicant has access to the room. If on the basis

of the above finding given by the Enquiry Officer then cannot

said to be on the basis of no evidence or that the conclusion

drawn was not justified

• • ••
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7. The appellate authority though agre.s with this finding

but has given furthar reasons in its order disagresing with the

finaings of the Enquiry Officer regarding non-demsnd of

bribe by tha applicant. Reasons are as follouing

'According to the report submitted by the Inquiring

Authority all the three fin^l bills prepared by the

Assistant Engineer were in minus showing that no money

Was due to the contrsctor, rather ths contractor had •

to refund money to the Gov/arnmant and thus there uas no

chance for Shri 3,S,Mittal, Assistant Engineer for making

the demand. On examination of documents of the case, I

find that substantial amounts wera due to the contractor

in the accounts of all the three uorks. No proposal

for releasing amounts shown uithheld in the Running

Bill Payments made earlier uare considered by Shri 3,3,

Rittal, Assistant Engineer while submitting tha final

bills of the cited works. For tha work 'A/R and M/O

to Aerodrome Colony' the final bill shows that a sum

of Rs, 267/- Was kept withheld "towards extension of

time of contract case'* and a sum of Rs, 700/- was ' proposed

to'Jards "Penal recovery for cement," For the work of

'A/R and M/O to office and technical building", the final

bill shows that a sum of Rs, 1430/- was kept withheld

towards "extension of time of contract case". Further,

i
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the final bill did not contain any proposal about rslease

Rs. 2000/-. that had bssn shjun in the earlior bill as

"••J'thhsld to ards rectification of defects and no rv.exac ut io n

of agreement item etc." . For the third -Jork cited in the

charge-sheet also, the final bil] shows that 'a sum of Rs, 544/^.

L'ns shaun '®uithheld for uant of sanction of extension of

tivpj ( nor applied tay the contractor)*',; this bill did not

contain any proposal for ralaasa of Rs , 1,000/- that had

bssn withheld in the earlisr bill for " no n~axecution of

agresinant itejn'', Bssidss, the Secutity Clgpasits in raspjct

of the thrsa works could also have become repayabla to tha

contractor, affeer the final bills of the '^Jorks-in-qurastion

had baen sgtclGd, Thus, in August, 1982, not only the amount

of Sacurity Deposit, butalso substantial part of tha amounts

that had baen kept withheld on various accounts could hr/ve

bscama bue to the contractor providsd Shri 3»3,{^.ii:tal,

processed the final bill. If Shri 3 • 5 .["fl it i:al, Uas harsh

to ths contractor and did not tolsrate his lapses then he could

hav/3 on his own, after giving reasonabls tim^ tj the contr2Ct:.,r

for applying for extansion of tima, submitted proposal to

his superiors for levying compansation on the contractor for

delay in completion of works as per the provisions of the

agreGrrsnt exscutad b.stwsGn the OapartiTient and ths contractor*

Instaad, Shri 3 ,S .r'littal, A.L, proposed uithholdino substanti:.!

susr. of money for finalization of extansion of tims of contract

casss a rd also failed to give proposals for ralaaSQ of the amount
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that uas -Jithhsld in the earlier bills due to raasons such

aS rectif icat'ion of defects and non-axscut ion of agrsQinent

items, and uhich sums cpuld hav/s bean relsasad to the

contractor had the cases beenpropsrly processed by him.

'̂ o person uould like to pay anything to any official unless

a demand has been made either- through expression or through

action, 'Withholding of the amoun'cs coupled uith the natun

of the relationship betyeen the contractor and the departmental

officer and the transaction of the money from the contractor

to the departmental officer as indicated by the trap laid

by C.B.I, establishes the *Oemand'**«

8, The learned counsel for the applicant ughemently

argued that in the case giving reasons of disagreemsntj

the applicant should hava been givan a shoui cause notice

and to submit his axplanat-ion regarding the, aforssa id feasons

givan by the disciplinary! authority. In the factsjand circum

stances of the cas2 the disciplinary authority has also

partly agreed uith the finding of the enquiring authority.

It is only on certain a ppreciation of evidencs which discipii-

nary authority has given of his oun and the applicant had

already bsen furnished a copy of the order of punishmant along-

Mith a copy of Enquiry'Offleer's report and the matter has

bean considered by the appellate authority by. the ordar dated

27,2,1990, The applicant, therefore, had a full right of

exprsssion and in fact ha had sxpressad in the detailed

appaal he filed against the punishment order. The appallate

•UL
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authority concurred vjith tho Enquiry Officer tothe sare,

extant at the disciplinary authority and the accopted the
rira^-W^/of the disciplinary authority holding that "Had

Shri D.S.Mittal processod the final bill properly not only

the amount ofSecurity Daposit but also substantial parts of

tha amount that has bsan kept withheld on uar vous points,

would hav/Q bscorr.e due to tho contractor",'

9. In View of this the appellate authority on behalf

of the Prssident accepted the findings of acceptaTo: e of

bribe by the applicant from the contractor in connection

uith the finalization of the three uorks in question. Not

only this appsllate authority is applying its fnind and

punishmant of
reduced the/remov/al from s ervico and modif'ied that to

that of compulsory retirsment and the appeal was partly

acce ptod J

10. Lsarned Counsel for the applicant also argued that

Mhen the disciplinary authority has partly disagreed with

the enquiry •fficerJ.s finding regarding the acceptance of

bnba, a show causg notice should have been given to the

applicant. In the cass of Managing Director ,£CIL Hyderabad

Vs, B.Karunakar re.uorted in 3.T, , 1993 Uoiume-VI Page-1

in para 13 the Supreme Court of India for non- supply of the

enquiry officer's report observed as followsj-

'iHencs, in all cases where the Inquiry Officer's report
is not furnished to the delinquent employes in the
disciplinary proceedings, the Courts and Tribunals
should causa the copy of the report to be furnished
to the aggrieved empliyas if he has not already
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sscured it bafora coming to the Court/Tribunal
and give the employoe an opportunity to shou
hjvj his or har case uas prejudicsd bacauss of the
non-supply of the report. If after hearing tha
parties, the Court/Tribunal comes to the conclusion
that the non-supply of the report uould ha\/« made
no difference to the ultimate findings and tha
punishmert giuen^ the CoLrt/Tribunal should not
interfere with t^he order of punishment. The Court/
Tribunal should not mechanically set asida ths ordar
of punishment on the ground that the report uss
not furnished as is regrettably being done at prese rt .
The courts should avoid resorting to shortcuts, Sinca
it is the Courts/Tribunals which will apply their
reasons for setting aside or not setting aside th®
ordor of punishment, (and not any internal appallata
or revisional authority), thsr® uould be neither a breach
of the principles of natural justics nor a daniai
of tha reasonable opportunity. It is only if the
Court/I r ibunal finds that the furnishing of the report
uould have made difference' to the result in the case
that it should sat aside the order of punishment",

Thg relevant passage is quoted above.'

11• In the present case as already observed earlier the

applicant has taken all these points in the appeal and all

of thorn have been considered by the appellate authority in

quite detail and evsn the order of punishment has been modified.

Thus, the observation made by the disciplinary authority of

a disagreement with the report of the Enquiry Officer uould

not halpthe applicant to sst asida the impugned order of

punishment passed by the appellate authority,

12, In viau of the above facts and circunnstancss, ue find

no merit in this application and the same is dismissed leaving

tha parties to bear their oun costs.

(B .K',SINGH)
nmBER(A)

*nka*

( 3,P,SH&RnA)
nEnBER(3)


