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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH:NLYW DELHI

0.8, 2545 of 1990
\
Nau Delhi ’ this the 1gth of 3anusry, 1995,

HON'SLE SHRI 3,P.SHARMA = MEMBER (J)
HON "SLE SHRI BWK.SINGH, MEMBER (&)

Shri Jed,.Mittal,

3/o Late Shri Lakshmi Chand,

(Ex.8ssistant Enginesr, C.P.W.0,),

Resident of B-277, Vivek Vihar, ’

Delhi - 110 032, Rpizlizant

(By Shri DsReGupta, Advocate}

-/

Varsus

1. . President of India through the Sscretaryf
= Osputy Secretrry, Ministry of Urban
Davalopment, Nirman Bhawan,
New Dglhie

2. Dirgctor General of Works,
CoPodoly, Nirman Bhauan,
New Delhi, Respondenta
N (8y Shri P.He.Ramchandani, Advocate)
JUBGEMENT .

HIN'BLE SHRI J.Pe.SH&RMA, MEMBER (2)

~

The applicant filed this application in Ugcember,
19980 and by the order dated 7,12,1590 the Original
Application Was admitted, Though the applicant has
implsaded the Prasident of Indis th;ough Secretary/

/
Usputy Secretary &s a party but the Tribunal uhile
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admitting the application directed that notics ba
issusd to Upion of Ipdia through Jecretary, Ministry
of Urbén,ﬂevelopment; Ths épplicant Was serving =s
Ass istant Enginesr 'and on 25th August, 1982 » trap
was laid on the instancelof a Contrgctor Ganda Lal
Chhottay Lal inforhing the;Vigilénce Inspector that
the applicant has"damégdsd money and his junior
enginear also, A trap witness Shri N.K.Joshi
éccompahiad alongwith Inspector, Rs. i50/- Was
recovered from the draugf;iOﬁa,tha applicant and
Phanolphathél@in test was .conduét;d.luh@ﬁ the sojution
of the washing of the hands of the applicant was
-collscted, theisolution turned purpls, A chargashest for
ma jor -panalty under saétion 14 of the C.G.5.(CCA) Rules,
1565 was issued recitihg therein that the applicant
demandad Rs, 150/~ from the Contréctor Shri Ganda Lal
Chhottay Lal aﬁ 20th August, 1982.and'hc has accapted
the same on 25th August 1982, in £ﬁa matter of
finalising £he work of ‘=

(i) A/R & M/0 Rerodrome Calony at Barodaj

(ii) AR & N‘/U Office a'ndTéchnical building at Baroda and
(iii) M/R to the office of 30il Conservation Rasearch

Centre at Vasad., The applicant, therefore, failed to
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maintain absolute integrity and-dsvotisn to duty and acted
;n A mannar unbécoming of a Governmgnt Sarva;£ and thereby
contravaned Rule 3 (i), (ii) & (iii) of CCS (Comduct )Rulss,
1964, Thae ;pplicant pleadsd not guilty of tha charges and
Shri M.K.,Oixit, Commissiomr of Departmental enquiry was
appointed as Enguiry Officer, After adopting: = the procsdure
prescribed, the Enquiry Officer submitted the reportuith

his findimgs holding that the acceptance of money by the
applicant has bezn established but the mofiua and damand

of the said money could not be established on the basis

of evidence., The Enquiry Officer alsa observed that the

applicant is not guilty of the charge of bribe but of an

act unbecoming of a Government Servant, THe Enguiry Officsr

submitted the report to the disciplinary authority i.a

ls

Dirnctor General of Uorks, CePaoBs, Nsu Delhi who
partially a greed with the findings of the Enquiry 0fficer
regarding ﬁ1a\acceptanca of money by the applicant but
regérding molive and demand, the disciplinary athority
haspgiven its reason and held that it is also established

and imposed a penalty of removal from service by the

order dated 9th P1argh, 1986.

2 The applicant submittad an abpeal which uwas

decided by the order dated 27th Februsry, 1990 énd the
finding of the disciplinary authoriﬁy and Enguiry 4

om v ‘S;n,vwm kv eotc

0fficer, howsvar, was upheld but the eanients—af-establishment.
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was modif ied from removal ffom Sorﬁics to compulsory
retirement. Aggrieved by the same, the applicant has
filed the pressnt Applicationg for the grant ;f
reliefs that the impugred order of punishment bae
quashed andlthe applicant ba reinstated in the
service and be declaredl1unpromotaa as bxecutive
Enginéar from the date whan he could have baan
pramotéd had ha not bsen removed from service or

‘compulsory retired . with all benefits of all arrsars

of paye.
3 Wa hesard the learned counsel for the applicant

who has alsoc got the file of the co-delingquent Shri §,
Gopalen and said Gopalan filed O.R. L ... _
which was alloued by Central Administrative Tribunal,Madras
and the case Was remitted to the department, The depart-
mental enquiry Was again held against the applicant and

the Commissioner of Dgpartment enquiries by the order

dated 2nd November, _1933 __ given the finding that

the chargs against the saiaLJUnior Emgineer Shri @palan

is not proved, It is said that in view of the sbove

facts, ths chargé against the said 3uniqr Engireer

Was 2lso the same, The finding of the engdiry officer

in the present case as uell és of the disciplinary
authority and anpellate authority imposing the punish-
ment an‘that finding cannot be sustained, We have gone

through the original file and we find that the case of

Junier Eagihaer Shri Gapalan is materially different
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from that of the applicant Ste i J.S.Mittal, who was Assisbent

Eng ineer at that relevant point of time
e The charge against

Shri Gopalan was that on 20.6,1982 ha demanded s sum of

Rse 200/~ and accepted on 25th August, 1982 from Shri Ganda

Lal Chhottey Lal Khalasi Contracter of Baroda in the matter

of finalising the work of M/R to office and residential

quarters for 3o0il Bonservation Research Centre at Vasad

during 1980-91,

4, In the present case the charge against Assistant
Engineer Shri J.S.Mittal as quoted above is in respect of
the finalisation of thq‘uork of Aerodrome Colony at Barcda,
O0ffice and Technical Building at Baroda including the office
of <Soil Consarvafion Rgsearch Centre at V:sad, It was the
third work of construction which was common to Shri Gopalan
Junior Engineer and the applicant Assistant Engineer, The
observation in tha<report.exonarating Shri Gopalsn by the

Commissioner of Departmental Enquiries in his report dated

241141993, places more blame on the Assistant Engineer then on

Junior Engineer, Even in that report the fact recovery of the

amount of Rs. 200/- from the office drawer of the Junior

Enginesr has been established beyand doubt and it has zlsc been

@stablished that the Junior Engineer had handled ‘the currency
notes “in some way or the other .resulting in the sodium
carbonate solution turning pink but these facts were not

considered as facts establishing the acceptance of the bribe

by the Junior Engineef Shri Gopalan and giving the benefit of

N ) e )
non-appearance of the Panch witness Shri Joshi ForLgivinﬁ,

testémony. Thus the case of Junior Engineer Shri Gopalan
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materially differs on the point of reaching conclusion and
cannot help'the case of the applicant Shri JeSoMittal,
Rssistaﬁt Engineer.
4, We have also pﬁnsidered the judgsment of the Central
Administrative Tribunal, Madras Bench which Quashed the
impugned order of punishment passqd against Shri Gopalan,
Junior Enginser on certain grouncds and remahded the case an
tha basis that due opportugities has not been afforded
to the delinquent amployaq Junior Engineer‘Shri S.Gopalan;
Those grounds azre not §Vailablé in the prssent czse, The
judgement of Centrgi Adﬁinistrativs Tribunal, Macras
Bench in the case of Shri Gopalan therefore, is a judgemant
relevant'to the charge raised before that Bench against
punishment order pssed by the disciplinary authority on the
basis of the finding of the enquiry officers The punishment
in the .case of J.S.Niftél, Assistant Engineer is by different
order and the appsllate authority has alsc passed a diffarent
order, Thus the gfodnds taken bafore the CeReTs, Madres Bench
and the reasons given in the‘judgement cannot zpply to the cese
5? the applicant as a pre;edent as all the pdints raised in

_ Anl- ‘
the present case df to be considered on their merits with
respect to the circumstances sppearing and the appreciation

~

of evidence done by the enquiry officer,

5, The scope of judicial rsview in case where the proceed :ngs

of the deparmental enquiry are challemnged is limited, The
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judiciel review cannot extend to appreciation of evidence
afresh as an appgllate autﬁority over the disciplinary
or sppellate authority of the department, In the recent
decision of the court of Govte of Tamil Nadu Vs, heRajapandayan
reported in Judgement Today 1994 Volume-VY1I page 492, The
Hon'ble Suprems Court of India has considered a simila£
point where the order of the disciplinary authority s well
as of appea;late authority impssing the penalty on the L @Splne
dent A. Rajapandayan was interfaered by Madras High Court and
the punishment uwas quaghed by re—zppreciating the svidencs
holding that the conclusion dr;un'against the respondents
of the case do not justify the conclusion of holding of guilt
and imposition of punishment against him, The Hgn'ble Supreme
Court of India held that the Tribumal or court cannot
re-zppreciate the evidence and‘is not open to judge‘tha

: o ldence :
gvidence if the appreciation[Py the Epquiry Officer is
passed accepted by disciplinary authority on the Easis of
admissible evidence, Thus, we have tosse whether ths conclu-
sion draun by the Enquiry Officer in the circumstances of the
case are justified or not, In another éasa of State Bank of
India vs. Samandar KishoreFhddowraported in 1994 (27 ATC)
Page 149 referring to the Constitution Bench Judgement of

Menaging Director, ECIL Hydersbad Vs, BeKarunakar (1993, 25

ATC) pege 784, the Hon'bke Supreme Court of India held that
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appreciation of evidence afrassh is not permissible on
judicial reviey, In thds reported case tha Higﬁ Court held
that there Was no evidence, this conclusion of High Court
was unjustified in view oﬁ»thé admissible evidence évailable

ON recolde

6 Now coming to the case in hand, we have gone through
the FindingsAof the Enquiry DFFicer and the evidence adduced
before Enquiry O0fficer, There was a recovery of money from

the drawer of ths applicant Shri J.S;Mittalm Assistant Engineer
coupled uith the making of a phenclphathalein of taking

hend wash of the applicant which turnmed into pink goiﬁg to

show that the applicant has come in touch with the pheno-
lphathalein pouder, The applicant has given an explanation

of sheking hands with the Contractor leading to cenclusion

that the Contfaﬁtor has smeereﬁ his hands uitﬁ the phenclphathae-
lein pouwder and falsely implicated him by a trap witness,

His explanation affgorded by tpe applicént that the raccvery

of Rs., 150/~ from the drawer has bsen in the circumstances

that the room and the drawer were unlocked and persons other
than the applicant has access fo the room, 1f on the basis

of the above finding given by the Enquiry Officer then cannot
said to be on the basis of no evidence or that ﬁhe conclusion

dravn was not justified,

C..g..
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7o The appellate authority though agrees with this finding
but has given furthar reasons in its order disagreeing With the
findings of the Enquiry Officer regarding non-demand of

bribe by the applicant, Reasone are as following s=

‘“According to-the report submitted by the Inquiring
AGthority all the threse final bills prepared by the
Assistant Engineer were in minus showing Ehat m money
was due to the contractor, rathaer ths cbntract;r-had

to refurd manay.to the Government and thus there was mp
chance for Shri J.S,Mittal, Assistant Engineer for mak ing
the demand, Un'examination of documents of the casa, 1

f ind thét substantiai amounts were due to the contractor
in thé account$ of all the three uworks, Ng proposal

for relessing amounis shown withheld in the\Running

Bill Paymentg made eariier ware considered By Shri J.a,
Mittal, Assistant Engineer while submitting the final
gills of the cited works., for tge work 'A/R and ﬁ/ﬂ

to Aeradrome Colony' the final bill shous that s sum

of Rse 267/~ was kept withheld "touaras extension of
time of contfact caze" and a sum of Rs, 700/- was‘proposed
towards "Penal recovery for cement;“‘For the wark of

"A/R and M/0 td office and technical building", ths final
bill shous that a sum of Rs, 1430/= was kept withheld

towards "extension of time of contract case", Further,
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the final bill did not contain any proposazl about ralease of

" Rs, ZDGD/a that had besn shouwn in the garliar Bill as

0, . . . N
w'thheld to ards rectification of dafegcts and nc neexecution

of agreement item ete,"., For the third uwork cited in the

charge-sheet zlso, the final bil] shows that a sum of RS, 344/

, w . .
uas shoun fwithheld for want of sanctiaon of extensiaon of

tine { nor sppliad by the contractor)t,; this bill d4id not
contain any proposal for releass of Rs. 1,000/= that had
heen withheld in the @arlisr bill for "noneexecutinn of
agre=ment item", Besides, the Secutity Daposits ih rasmeot
of the thrss works could slso have become repayabls i3 tha

)

contractor, afder the final bills of the Works—in~guestion
had bsen settled, Thus, in August, 1982, not only the amgunt
uf Security Deposit, butalss substantial part of ths amounts

that had besen kept withheld on various accounts could hsve

beagoom

(n

bue to the contractor provided Shri J.5.Mittal, .,
processed the final Dill, If Shri J.%.Mittasl, HeLe wzs harsh

ty the contractor and did nob tolsrate his lapses then he could
have on his own, after giving reassnable tim2 ts the contrecti.r
for applying for extension of tims, sﬁbmitted propasal to

his superiors for levying compensation on the contractor for
delay in completion of works as per the provisions of the
agreement executed between the Daepartment and the contrector,.
Instaad, Shri J.5,Mittal, RA.l, proposed withholding substantinl
L

sun of money for finalization of extension of time of contract

cases ard also failed to give proposals for relaass of the amcunt

\ea
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that was withheld in Ehe earlier bills due to rsasons such

a8 rectification of defects and nan-sxecution of agreement
items, and which sums could have bsan relsassd to the
dontractor had the cases beenproperly processad by.him.

No person would like to pay anything tao any official unlsss

a demand has been made either through expression ar through
action, Yithholding of the amounis couplsd with the naturs

oé the relationship between ths contractor and the depactmental
officer and £he tfansaction of the mongy from the contractof |
to the departmentel officer as indicated by the trap laid

by CeBels establishes the 'Demend'?,

8. The lessrned counsel for the applicant vahaﬁently

argued that in the case giving reasons of disagresmsnt,

the applicant should havg been given a show causg notics

and to submit his explanat-ion regarding ihe,aforssé;d feasons
givan by the disciplinary authority, In the factszand circume
stances of the case the disciplinary authority has .also

partiy agrazed with the finding of the anQUiring authoritye.

It is only on certain appreciation of evidence which discipdie-
nafy authority has’given of his own and the applicant had
already been Furgished a capy of the arder of punishment alonge
with a copy of‘Enquiry’foicar’s rgport and the matter has
besn considered by the appellate asuthority by the order datad
27,2.1990, The apﬁiicant, therefors, .had a full right of
expression and in Fadt he had axpressed in tha-datailed

appeal he filed against the punishment order, The appallate

L
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authority concurred uith ths Enquiry Officer tothe sare.
exteni at the disciplinary authority and the accepted the
reschingy of the disciplinary authority holding that "Had
Shri Je5.Mittal processed the final bill-properly not only
the zmount oFSecurity.Deppsit but also éubstantial parté of

the amount that has baan kept withheld on var igus paints,

would have become due to the contractor®,

9, In view of this the appellate authority an behalf
of the President accepted the findings of acceptaﬁ:e of
bribe by the applicant from the contractor in connection

with the Finaiization .of the three works in Question, ‘Not

-only this appsellate authority is applying its mind and

punishmant of :
reduced the/removal from s ervice and modified that te

that of compulsory retirement and the appeal was partly

accepted,

10. Learned Counsel for the applicant also argued that
when the disciplinafy authority has partly disagreed uwith
the enguiry officerls finding regarding the acceptanceg of
bribe, a shou causa notiﬁa should have been given to the
8pplicant, In the case of Mznaging Director,ECIL Hyderabad
Vs, Be.Karunakar re.orted in J.T. y 1993 Volume-VI Paée;1

in psra 13 the Supre&e Court of India for none supply of the
enquiry oFficsr’s report observed as Follous:;

2Henca, in 211 cases uhere the Inquiry Officer's report
is not furnished to the dalinguent employse in the
disciplinary procesedings, the Courts and Tribunals
should cause the capy of the report to be furnished

to the aggrisvad empliyes if he has not already
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secured it befors coming to the Court/Tribunal

and give the employee an opportunity to shouw

how his or her case was prejudiced because of the.
non-supply of the report, If after hearing the
partiss, the Court/Tribunal comes to the conclusion
that the non-supply of the report would hava mads

no differsnce to the ultimate findings and thae
punishmert given, the ColrtfTribunal should not
interfere with the order of punishment, The Court/
Tribunal should not mechanically set aside the order
of punishment on the ground that the report wzs

not furnished as is regrettably being done at preser .
The courts should avoid resorting to shartcuts, Since’
it is the Courts/Tribunals which will apply their
rsasons for setting aside or not setting assde the
order of punishment, (and not any intarnal appellats
or revisional authority), thers would be neithér a breach
of the principles of natural justics nor a danial

of the reasonablse opportunity, It is only if the

Court /Tribunal finds that the furnishing of the report
would have made difference to the result in the cass
that it should set aside the ordsr of punishment®,

The relsvant passage is quoted aboves
11 In the present case as already observed @arlier the

applicant has taken all these points in the appeal and all

- of them have been considered by the appellate authority in

quite dstail and even the order of punishment has bsen modifiesd.
Thus, the observation made by £he disciplinary authority of

a disagreement with the report of the Enquiry Officer would

not helpthe applicant to set asida the impugned order of

punishment passed by the appellate authoritye

12, In vizu of the abova facts and circumstances, we find
no marit in this application and the same is dismi:sed leaving
the parties to Uear their own costs,
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