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CENTRAL ADMINISTRATIVE TR IBUNAL

‘ . PRINCIPAL BENCH
: . NEW DELHI,

0A Na,2544 of 1990

New Dolhi, this the &f& day of July, 1995,

HON'BLE MR J.P.SHARMA, MEMBER(J)
HON'BLE MR B.K, SINGH, MEMBER(A)

Shri R, C, Sharma S/0 late Shri. Sadhu Charan
-Retired Asstt,Engineer T & D Civclo, at Ney
Delhi and resident of Dselhi,

' ’ L2 Y 0“0.. Applicaﬂt.
( through Mr Sant Lal, Advocate).

VS,

The Unien of India

throuqgh Secretary, Ministry of Oemmunications,
Department of Telecommunications,

Dak Bhawan, New Dslhi, es..Faspondent,

- ( through Mr N,S,Mehta, Advocate),

&ORDER

‘( doliverod by Hon'ble Mr B.K.Singh, Momber(A)

e et 1 n

This 0,A,No,2544/90 has boeen

filed against the folleuing orderss

A

(i) Meme, No,8/12/87-vig.~11 Hated 25.7.69
issued by ths D0,G,Telescomgand

(ii)Grdsf No,2/20/89-vig, II dated Ist AUQ, s
1990 issued by order and in ths name
of Prasident, .

R I e

Tho applicant joined thse servico in

P & T Department as Junior Engineer on 16,%, 1566 and |
was prometsd as Assistant Enginssr in Group '8°

w..f,11,10,1984,  The D,G.Telecom initiatsd . |

-

I disgifplinary precesdings under rulo 14 of tho ccs(cray

,fules, 1965 vids his dieme, Nc,8/12/57-vig.11 dat od j

<
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K '+ 73.8.1987, The allegation was that the apslican:

.gvio{atqd rq{o 3 af ths=s CCS(thaucf) Rules, 1954,

o | The imsutations 0/ chargas wero that hea sign-sd 5 1 -1 e o
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bearing Ne, H-7/85-86 dated 3,7.1985 to the Dirsctor

cf Estates as Divisional Engineer Talecbm, whilo

y'he ués functiening as Deputy Divisional Engineer
Telecam with a viow te retain the quartﬂr

;%blch had bson allotted to him whils ho was functioninn

© as Junior Eﬁgineer, Incharge, Bhuvnasshwar Secrotat iat
for ﬁaintenance ofi the talecommunication~- systomof tha
State Governmant, Thelgéqand'charge was that hao
tambored with certain d,A,Bills pertaing to h1msal°gPtor thy

- countsr~signed ths same,

his Cantrolllng Officer haﬁé@hﬂ month of March,

1985 with malafide 1ntentlan.

ﬁhe applicant denied thas charges and an
inquiry was held against him under Rule 14 of the CCS(CCa)
Rules, i965. ThoAInqgiry O0fficor was appointad and
he submitted his repert dated 25.12;1988, vide Annexuran
A-2 of the Paper Bock, proving the charqes lsuslled
agalnst the applicant, The Disciplinary Autherity,
after going thraugh the INquiry Repert, agreod uwith
the findings of tha Inquiry Officer and vide its
*3 | . memo. Nu.é/?Z/Q?-uig;Ii &éted 25,7,1989, capy annexed |
q;;“ a8 Annexure A-1 té the Papaf.Book, auardqd the pcnaiﬁy

of cempulsery retirsment, The plaishmert oCdor yas

iséﬁsd in the naﬁo of the President, Thareaftor,
the applibant submitted an appeal,bids Annoxurg AL7
déféd*19.9;19SQh to the Secretary, Dspartmant of
T@lecommunications, Sanchar Bhawan, Nagu Oaelhi, The
éppeal fFilad by the applicant was disposod 2f hy the
President, on the bhasis of thas advics QF the U.P.s,C,

2 dated 21,6,1990(Annexure A-4), vide or dor dated 1,8, 1000

o

(Annexura,A—3);

Aggrieved by the order of thao disciplinary
autharlty and the appellato auth(rlty, this G, A, was

fi lod on 3 12 1590, Tha reli2fs Qraysd for arsa as
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under

- " tg quash the impugned pdhishmant and
aopellafm grdmrs;_and
(ii) to grant the consequential benafits
of treating the perisd from tha datae wf
compulsery retirement to thao Aszto of
actual re-instatemcnt.as nperiod spant
on duty for all nurpéses with full

back uagesé

Heard, the learnsd ceunsael Shri Sant Lal
for the applisgant and Shri N,S,Mehta for the
respondents and psrused the records of th» casa,

The twe relevant fil=s submittdd by the Denartment

relating to ths Inquiry Report of the Central

Vigilance Commission and a filse contalnlrg tour
uere
pragramme of the dallnquentLaISQ"pérused. The
main ground takon by the learned counssl for ths
aJpllaant was that the articlas of charge do not
secondly,

make sut a case of mlsconf‘uct,L~ the Disciplinary
Authority had net supplied a copy of the Inqury

Report 6§ the Inquiry Officer bsfore passing thes

‘order of penalty of cempulsory retirement,

In this connsction, he cited the case of Brahm Sipgh

vs. Unien of India and others(@e No, 1774/88)

[P

docided an 2,8, 1988) uhersby the penalty of comnulsory

ratirement on the sole qround of noh~suooly of

a copy of Inquiry Report before passing tho impugnad
punishment arder, was quashed, Further, he

argued that the punishment order is a non-sp-aking
order sincs the disciplinary authorlty has

rapro#uccd tho Charg°8 aqalnst tho apnlicant and

did net record ahy finding of its owny based

8N gvidenco in tha inguiry

ngiii; Ho further

O |
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arjted that the applicant‘vids hie application

détéd 7.4,1588 rmquéstsd for preduction of file

No, Vig.8-70/85, a8 additional doéument basidos

ather documents for inspectien under tha

prbﬁiéimns of Rule 14(12). The Inguiry Officer
dirmct ed the Prasenting Officer te proeduce the same
anﬁ make available te the applicant for inssection
vide his order dated 6.9.1988 and 23,9.1988, but thn
sams wsCe not producéd by the Presonting O0°ficar
though these documents Qers‘relewant for tha dofence
of the applicant, He fFurthesr argqued that the
findings in this case arse based on mors surmisaos,
conhjecturds ane pr esumptions and lastly that the
penalty impcsed on the épplicant is qiéporpartianate

to the allsged misconduct;

Ths learned counsel fur the resoondents

rebutted the arguments that the articlns of

chargebframedAagainst the applicant do 'not constituta
misuoﬁduet. ' Conduct' according to BlabkzﬁLéu ’ '
qictiqnary.means perscnal\b@hauieur depondont on

mode ef actien, any positive or negative act,

The Suprems Court in Kamal Kishaer s Lakshman vs,

Pan American World airways, 1987(1) S5.C.C,148

en page 150 observed as fellous:

" As uas pointed gut in "ebla vs, Grgggn(199g)
'(2) 315",,tha,employe@ is axpected to premoto .
the éhbl@y@r§ intorasts in conngction with

which he has been &mploydd and 2 noc:esary
implicatien which must bs énqrafted on such

VJ- _ . -
. .a contract is that the servant undortakgseta

gsorve . his master with goeod Ffaith an Fidal ity

This viaouy has baen accantadvby many High

Courts and me=ts with oWy aporoval.

’ o
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The ehligation to serve with 'geod faith and Fid@lity 7

The impliaa terms may be related to;

\

(i)Control over thas manner of doing work,

— o D - o WO —— o s v W PP e o — Ty = g W oy toe S e

‘The master has a right to excrcise
Lo var

. : : CHN ’ e vices
is thus an implied term 1n civil controact of service,

control/ the manner, in-uhich the work is hsinc dono,

(ii) Capacity

The employees mu st pussess capcity te onrferm

the dutics of amployment himself,
: (iii)obgdionng_
" The employes must ;bey avery lawful
ordsr of his mastar falatihg~to his

share of employment,

- gt W rm Ty e T Sy S S S ey S O - o

) (iv) Goed faith and fidality

The servant must act faithfully and

safc@dard the int erest of thes master,

(v) Proper waro of property entrusted to
his charge,

D Ty s S W e . O s T e - O Tk as A WE P 5 or e e e vy e
-

(vii) Honssty, -

(viii) Gaed Conduct,

%

For instanca, sven though thsa Y
fule ffunbeceming conduct was added to Rulo 3
on 29.2,1964, it does nat maan that employee
could not 'be punishéd for similar misconduét for
instancé brior_to t hat dat a( Df.K.Palit " ys,
Govt. of India, 19771 Lab I.C,1548).

(ix) Punctuality,

o o -y

It has bagsn hold by ths Hon'ble

Supreme Ceurt that if a servant conducts himsalf
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in a way inconsistert with the faithful discharne
of his duties in the service, it is misconduct,

It is sufficient if it is a conduct uhich is

orejudicial or is likely te b2 prejudicial to the
interests oar to the reputation of tho master and
ma;tor will bo justified not only~i? he discovnars
it at that time'but also if ‘he discovors it aftoeryards,

in dismissing that ssrvant{Gevind Menon ys, Unicn of

India/ATR 1967 SC 1274 at page 1278), Thus, it would

" hg seen that the two articles of vhargs framed against

the applicant that hd signed on behalf of Divisirnal
Enginger }elocem, who was away on tour and that ha had
no authority te do this, particularly when it is mzant
to give an.advanta@s tos do this, partici:larly whon it

is meant ta give an advantage te the applicant, sincg in

the aforesaid letter addressed ta the Direcctor(Estatns)

/

"Gover nment eof Orissay, a request had boon made to allow

the applicant to continue in the quaitgr, wich uas
alleoted te him for maintenance of telacommunication
system when he uas warking on demutétion with tha Sovt,of
Or issa ﬁo take care of the State Socrétariat and that
quarter was mesant enly for such a perséh, This rarusst
should have besn made by the Divl,Engine~r if ha

so 1iked but'sincc his sucgessor Sh,Bishesshuar Das

héd already arrived and the apnlicént wanted to usurp
the aforesaid.quarter, he transgresssad his

jurisdiction and tried to dsrive benafit by yzditing

a letter to suit his interest, He had wuritten the
letter at the baek of the Divisional Enginesr and
without approval or pest-facte anproval and thg benafit,

if the request had becn acceded would have accrued to him

‘and frewn that angls, it is certainly a misugndQct:

cees?/=
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Therefore, the contention that it is not 2
misconduct is un-tanable, It.yas ar guod. . that

the report of ths Ingiiry COfficer, Seforae passinng
ths or dar of penalty of compulsarylrotiremont uas
not supplied. It i's admitt ed by both the sarti-s
that ths matter related te 1987 and Ffurnishing of
inquiry report was made mandatery as a rasult gf

ruling given by tha Hen'blas Supreme Court in )

Union of India velohd,Ramz an Khan (1991(1)ATI- 175 CAT

PeB.)o This judgment yas delivorod gn 20,11, 1020

and & Constitutian Banch gof tha Han'hla Suo:eme

Court halgd that it will havé prospective afplicat ion
and will not amply to cases decided priagr tg 20,11, 1770,
This law laid doun by the Constitutian Banch of th»

suprema Court does not mako the cont ention af the

\aaplicant tenabl s,

) If compulsory roetirsment is passed Qndar
F.R.56-3, Article 311 of the Constitution is

exaluded and sp are tha prineiples of natural
justice, Thg 1lgauw regar ding compulséry retiremont has

baen laid down by the Hon'ble Supreme Court in

a catena of judgments, In Baik“ﬁgﬁiﬂ%ﬁh_ﬁass_ and anr, v,
Chief Distt,Medical Officer Baripada’&:%pﬁ.JTﬁ1992(2TE£1

it has beaen held that:
i) an order of compulsery retirement is
not a punishment, It implies ng stigma nor

any suggaestion of misbshaviour,

ii) T™e order has to be passad hy tha
Sover nment gn Forhing the -pinion
that it is in the public interast

ta retiirg g Gover nment servant

Compulsorily, The ordar is passod
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on tho subjective satisfaction of the

Gover nment,
iii) Tha principles of. natural justiéﬁ havo
no place in the contoxt of an ordar of
émmpUlsory retirement, Tho Ceurt iS'}
not to functien as an appellate Court,
It can interfere only if it is satisfiod
that the order is passnds
a)malafide;
éfﬁdbit iz based on 'no svidonce!',
, 8)Thdk it is arbitrary in the sense that
No Isasonable oersan éculd form the
requisits opinion on. tha given material:

in short if it is a perverss order,

/

Hayevsr, in the instant case, thao
coempulsory rstir<ment has besn imposed by way of

penalty, The law laid laid doyn in Qgiﬁgp&@?nagb“pass%

e o g

~case(supra) appliss ta anly those c.ses wherg it

is not by way of punishment or panalty but

- under 56-3 of F,R,

In the instant case, Union of India vs,

Tulsi Ram Patsl, AIR 1985 SC 1416, will bo

mere relevant, since the order of compul sory
retirement has bosn\passed by way of panalty and
therefore it amounts te rammval

from service and the previsiens of Article 311 of

the anstitﬂtign will be attracted and th: corrslary
1s that the pririciples of natural justice camg

into play,.

AN
Furthery, having said 80, it may bo point ad

out that 5 parusal of tho depart mant al inquiry
cloarly

file placed bafare us%QgifiL}njic L
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that the princeiples of natural justiecs hava beon

folleued. The rsquirament of tho princinloe of

natural justice ares -

i) that thse charge should not be vagus, It should

be clsar and pracises

ii) that the applicant will bs given adequato
opportunity te state his case;

iiiYthe diséiplinary autharify will pass a spdakinng
orders 3s kepards the articlss of charqoe and
there should be no ambiguity involwvod in
the charges levelled against tho aonlicant,

The prcéeedings of D, elearly shou. that tha

applicant yas ﬁiuan fdl opportunity to stats his caseg,
The Inquiry OFFicsr,\after geing through tha
decuﬁentary evidence, submitted his Teport vide
Annsxure A~?2, A perusal of the departmental
filé, on the subject will indicate that the

en articlsé cf charga(i) and (ii) an oral
inqgiry was held by Shri S,K,Rao, Commission-r
of Department al Inquipy werking undsr the
Central Vigilance Cemmiséigner, The Inquir;
0fficar submitted his repsrt dated 26,12, 190m,
cepy of which is annsxed with the 0,A, After
_axamining the dcouméntary gvidencs, the Inquiry
Officer proved the charges against the appl icant

as. will be scen from the‘dapartmental file and alsop

a dotail ad analysis of ths documents which had

be=n marksd aznd axhibit gd and. the extractsaof whicgh Wwor g

Supplied

épn%ﬁeapplidawt Therafora, the inquiry report

cannot b= faultaed with, The ingquiry report is hasod

. to
on documesntary evidanca Part jining /th2 1at tar

written by the applicant on bshalf of his Super igr

for retention of the hausag

Jééiiii? was ‘allotaed to RHim




that ofths disciplin

‘Endoy and another JT 1994(1) sC 217,

$ 10-3

by the Government of-Urissa whon his guccessar -
had alroady arrivaed anﬁ the quarter yas marmarked
for Him. Even the post=-facto approval was not
| obtained by the applicant, Tho misconduct of
-interpalation has boon proved against tho applicant,

In the case of Government of Tamil Nadu vs.Raja

Pandian  JT 199&(&)(3) SC 492, it has boen heold
that ths Tribunal has ne jurisdiction te sit

as an appellate authraity and appreciato thas
evidengs of ths Inquiry Officer oT to'sit as an
appellatas autharity pvar tha Findings,af‘the
'&isciplinary autherity, In that judgment, it uas
held that the administrative'Tribunal fell into

é ﬁatent errorl in,appreciet%ng and going into tha
suféicichay of svidence, The Hon'ble Suptomo Courg

obsor vads . .
"it has been authoditiatively s»ttloud by atstring

"of autharitios of this Court that the administrativa

Tribunal cannat sit as a Court of appeal over a

. N . .
decision based on the fiindings of the Inaquiry Offigar

in diseiplinary procaedings.. Whergo there is

rel ayant matsrial, which tha2 D, A, has accantad and
' ~supparts _
- which material/tho cenclusien s agihed, it is’not

the functian of tho admiristrative Tribunal

to roview the same and Toach a different findinA than
g ) } _ | ,
ary autherity,While giving a judament

in ths aforesaid casae, the Hon'ble Suprems Court

has glso refaorred te the case of Union of India Us-“

Parma Nanda JI 1989(2) SC 132 and Union of India ys,

Sardar Bahadur 1992(2) SCR,

The same view has basn telitsrataed in

State Bank of India and othsrs vs, Samarsndra Kishara

'ﬁﬁnﬁhléuéhafémot
Theéﬁeurb reforrad tg

~egarding non-supoly of caopy of inquiry report
and held that the order of

unishmont prior tg
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20,11, 19“0, 2ftor tho date judgment was deliveorod

in Mohd.Ramjan Khan's case(supra) uwill mot ~vitiato the

>

inguiry proceedings on the graund of nan-suoply
of Inquiry Officer's rezport, As rogards the

quantum 7 .of punishment, it was held that

appropriste punishment is uithin the discrstion

andﬁjudqmant of tha disciplinary authority, The
appellats auth-rity may interfers yith the samoA

bu£ not the High Court or the administrative Tribunal,
It was Further held that while oxercising the

power of judicial reviewy it is none of ths business

v

of the Hiqh Court or the Trihunmal te guestian the
punlshment or penalty uthh can ba laufully 1mposod

on the proumd miscenduct of tha employea, In Samarandra

‘Endeu's
Kishor='.. case(supra) ths Hon'ble Supromo Court held

that the Tribunal er the High Court has ng poyor ta
substituts its own 'dosisizn For that of the
disciplinary autherity, 'The High Court or the

Tribunal has no jurisdiction to impose any punishment

to meet the ands of justice., Only ths Hon'ble

Supremo Court exaraises the equitable jurisdictian
under Articls 136 and tha High Court and tHe Tribunal
has ne such powsr or jurisdictien, This has be-»n
'clearly statsd in paras 10 te 15 of the aFarasaié
juﬁgﬁant. Thusy the punishménﬁ of compulsory
Eatifament is harsh or is not commsnsurate with

the proved mis—conduct is not fer theo Tribunal to lock
inte and accordingly tho contentiorsraised by the
learﬁnd counsel for the applicant are untsnabla in tho

_ Hon'blo
light of ths various sbservations of the/Supr-ma Caurt

in the afere-satsd judyments and accordingly this

0.A, fails and is dismissed, l=aving the partin=s to

bear gir gun sosts,

/-m\ﬁ~¢ch’,,~w
(Br S.ﬂmh) (

; ‘ ( 3,P.5Sh
Memdeils ) (roboth L5 )




