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central AOniNlSTRAliyE tribunal

PRINCIPAL BENCH
.  NEU DELHI.

OA No,2544 of 1990

Nqu Dolhi, this tho day of July, 1995,

HOW'BLE fR O.P.SHARMA, fl£nBER(3)'

HOM'BLE r-lR B.K.SINGH, flEnBER(A)

Shr i R.C. Sharma S/O lats Shri. SSdhu Char an
Retired As st t. E ngi nser T & 0 CfFclo, at Nsu
Delhi and resident of Delhi.':

♦  • « Applicant.
( through fir Bant Lai, Advocate),

vs.

The Union of India
through Sacrstary, Ministry of Oommunications,
Departmsnt of Telecommunications,
Oak Bhauan, N eu Oalhi. . . . .R GSDondcnt.

( through fir N. S.flehta, Advocate).

BORDER

(  delivsrod by Hon'bla ft B. K. Si ngh, flomb3r(A)

^  This 0. A. No. 2544/90 has b 33 n

;  filed against ths fal lowing orders:

(i) flsmo. No. 8/1 2/87-viq.-II datsd 25.7.89
issued by ths D. G. T al eco mj a nd

(ii)Ordsr No , 2/20/89-v ig. 11 dated 1st Auo. ,
•1990 issued by order and in the name
of Prasident.

y

Tho applicant joined the servico in

P & T Department as Ounior Engineer on 16,9. 1966 snd

was promoted as Assistant Engineer'in Group '9'

w, a, f. 11. 10, 1 984., The D.G,Telecom initiated

disoi'plinar y proceedings undaif rulo 14 of the CCS(CGA)
.rules, 19 65^^vyid9 hi's flomo. No. 8/l 2/87-vig. 11 dnt yd

' 3.8. 19,87. - Ths alleg'ation was that the opolicant

•. violatad rule 3 of the CCS( Cr. ndu ct) Rulos, 1964,

Tho imputations o/=) char go uor o that ho sinn^rl o 1-l- •
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boaring No. H-7/85-S 6 dat ed 3.7. 1985 to ths.Dirgctor

cf Estates as Divisional Enginssr TslGcom, uhils

hs uas functioning as Qsputy Divisional Encins^T-

Tolecam uith a viou to retain tho quarter
/

.u^ich had bean allotteH to him uhila ho uas functioning

as Junior Enginssr, Incharga, Bhuvnsshuar Sscrotaiiat

for maintenance of the tsl ecommu ni c at ion sy st om; o f tho

St at o Governmont. The sec,ond'charge uas that ho

tampsred uith certain cF. A.Bills psrtaing to himsolPaft^r ths
.  co'-"^t3r —signadthosame.

his Controlling Officer fiaS^ths month of flarch,

1985 uith malafide intention.

P.ha applicant denied tha charges and an

inquiry uas held against him under Ruls 14 of the CCS(CCa)

Rulss, 1965. Tho, Inquiry Officor uas appointed and

he submittsd his report dated 26. 1 2. 1988 , vide Annsxura

A-2 of the Paper Book, proving tho charges Isv'ollad

against th rs applicant. The Disciplinary Authority,

after going through the Ii^quiry Report, agr eod uith

the findings of tha Inquiry Officer and vide its

memo. No. 8/1 2/97-vig. 11 dated 25.7. 1989, copy annexed '

'^v'" 3S Annexuro A-1 to the Pape-r Book, auar ddd the penalty
of compulsory retirsmont., Tho plhishtn ert ardor uas

issued in ths namo of tha President. Thgreaftor,

the applicant submitted an appeal, ti do Annoxuro Ai7

d§t 3d 19. 9v 1989',i t'd tha Secrstary, Department of

Tolecommunications, Sanchar Bhauan, Nou Dalhi. Tha

appeal filad by tho applicant uas disposed of by the

Prosidont, on the basis of the advice of tho U.P.S C

7  datad 21, 6. 1990( Annsxur e A-4), vida order dat od 1. 8, 1 <^90

(Annexuro, A-3).

Aggrieved by ths^ordsr of tho disciplinary
autharity and tho appellate authority, this 0. A

filsd on 3. 12, 1990, The ̂ r eli^fs ̂ r ayad For ar
uas

p as
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" to quash tha impugned punishmsnt and

aopsllats orders; and

(ii) to grant the consequential benefits

of treating the p-riod from tho dat o nf

comculsory rstirement to the dat o of

actual r e-inst at imont as poriod spont

on duty for all purpcsss uith full

back uag es^

Heard* tha loarned counsol Shri Sant Lai

for the applicant and Shri N, S. Mehta for t ho

rsspondsnts and perused the rocords of th^ case.

The t uQ relev/ant filss submit td'd by the Oopartmont

relating to the Inquiry Roport of tha Central

l/igilance Commission and a file containing tour
. u ar 0

programme of the del in qu snt^also pdr us od. The

main ground takon by tha laarnsd counsel for the

appliaant uas that the articles of charge do not
secondly,

make out a case of misco ndu ct, the'Disciplinary

Authority had not supplied a copy of the Inqury

Report the Inquiry Officer before passing the

order of penalty of compulsory retirement.

In this connection, he cited the case of Brahrn Sinph

yHio.P. J". f _ India and others^ fifl No, 1774/86)

decided on 2,8, 1988) uhsrsby thc3 penalty of comoulsory

ratiremsnt on the sols ground of non-suoaly of

a copy of inquiry Re-part bo fore- p'aslsing the impugned
punishmsnt order, uas quashed. Further, he

prguad that the punishment order is
a non-sp-'akinq

order since the disciplinary authority has

roproduced tho charge sgainal tho applicant and

did not rocprd ad/ finding of its nun, basad

on ouidonco in tho inquiry Report. Ho furth-r
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argibsd that the applicant vide his application
dated 7.4. 1988 roquested for production of file
i\lo.Uig.B-70/B5, as additional document bosidos

othar documents for inspection undor tha

provisions of Rule 14(12). Tho Inquiry Officer
directsd the Presenting Officer to produco the sam«

and make available to the applicant for insoection

yide his order dated 6.9.19B8 and 23. 9. 1988, but the

sams usrs not produced by the Presonting O^'ficor

though these documents uer e rele\/ant for the dofonco

of the applicant. He furthar arguod that the

findings in this case are based on mars surmisos,

ccnjecturgs and presumptions and lastly that ths

penalty imposed on the applicant is d ispor par t ion at a

to t^ho all aged misconduct,

Ths learned counsel for the rssoondents

rebutted tha arguments that ths articlos of

charge framsd against the applicant do 'not constitute

mi s DO ndu ct. ' Co ndu ct' ac co r di ng to Blabk^Lau
\

dictionary moans personal bShauiour depondont on

mod0 of action, any positive or negative act,

Ths Suprems Court in Kamal Kishara Lakshman vs.

Pan __A mer i c a n Uorld airuays, 19B7(l) S. C.C.I 48

on page 150 observed as follaus:

" As uap pointed out in 'floblrj vs. Or nnon( 1 ggg)

(2) 315 th o .smploy s-a is expected to prcmoto .

the smploypts interests in connoction uith

uhi ch he has been Employ dd jnd a noci^^sary

impli catifpn uhich must bs engrafted on such

.a contract is that the servant u nd';"-1 ako -t a

sorvs. his mister uith ^ood faith an^ ''idd''ity.

This viou has been a ccopt ad by many High

Courts and meets uith ou)' aporoval,"



■%

<

S-5-:

The obligation to sorv/e uith 'good faioh and fidolity
is thus an implied t or m in civil controact of sorvico.
Tha imjoliod terms may ba related to;

(i)Control over t ha_manner_o f_daing_uork^

The master has a right to axorciso
, 0 V br -

control^tho manner, in uhich tha uork is bainr dono,
(ii) CapaciW
>  ' — I if- I . "•

The employee must possess capcity tc oar form

tho duties of employment himself,

( iii)dbedionca.

The employee must obey ovary lauful

/  order ofhis master rolatifig to his

sharo of omployment,

(iv) Good faith a£?d_fidality

Thts 3ar\/ant must act faithfully and

safcl'uard tha interest of the master.

(v) Proper tJar 0 of property entrusted to
his charge.

(vi) Responsibility to rendar accounts

( vii) Ho.nesty^^

( vi ii) Good Conduct,

For instanco, oven though the ,y

rulo -bf unb scorning conduct uas added to Rulo 3

on 29, 8, 1964, it does not mean that omployse

could not 'be punished for similar misconduct for

instanca prior to that dat g( Dr,K,Palit vs.

Govt, of India, 1971 Lab I, C, 1548),

( ix) Punctuality,

It has been hold by tha Won'bio

Supromo Court t,hat if a servant conduct's himself
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in a uay inconsistont uith the faithful discharno

of his duties in the service, it is misconduct.

It is sufficient if it is a conduct which is

prejudicial or is likoly to be prejudicial to the

interests ar to ths reputation of tho master and

master will bo justified not only- if he discovers

it at that time but also if he discovers it aftoruards,

in dismissing that sorvant(Govind Plcnon vs. Union of

India/ATR 1967 SC 1274 at page 1 278). Thus, it would

be seen that the two articles of charge framed against

I  the applicant that h^ sinnad on behalf of Oiv/isir.na]
i  /

Enginoor Telocom, who was away ^on tour and that he had

no authority to' do this, particularly when it is meant

to give an advantage to do this, particularly uhon it

is maant to give an advantage to the applicant, sinco in

the aforesaid loiter addressed to the Oir ector ( Est ates)
/

' Go vor nmont of Orissa, a request had boon made to allow

the applicant to continue in the quarter, uliich was

alloted to him for maintenanco of t al oco mmunicat io n

system when ho was working on deputation with the Govt.of

I  Orissa to take care of the State Secretariat and that

quarter was meant only for such a person. This roruest

should have been made by ths Divl, Engineer if ho

so likad but since his succsssor Sh, B isheshwar Das

had already arrived and the applicant wanted to usurp

ths aforesaid quarter, he transgressed his

jurisdiction and tried to derive benefit by writing

a letter to suit his interest. Ho had written the

letter at tho back- of the Divisional Engineer and

without approval or post-facto approval and tho benefit,

if the -request had'been acceded would have accrued to him

and ffOTi that angle, it is certainly a misconduct,

.... 7/-
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Thfireforo, the contention that it is not a
miscono'uGt is un-t-nabls. It, uas arguod. . that

the report of the Inqi^iry Officer, before passing
the order of, penalty of Do mpulsory r otir emont uas
not supplied. It is admitted by both tho oarti-s

that the mattor related te 1987 and furnishing of
inquiry report uias made mandatlaiy as a result cf

ruling given by tho Hon'ble Supreme Court in

!!!oh^.amzan Khan ( 199 1 ( 1) aT3- 17S caT
P. 8.). This judgment uas delivorod on 20. ll.iacQ ' .

^ Constitution Bench of ths Hqn'bla Suorsme
Court hold that it uill havo prospective application

1 - aoply to Gases docided prior to ^q i-i .-.-n
This lau laid doun by the Constitution Bench of the
Supremo Court does not make tho contention of the

a0piicant tenable,

^  If compulsory retirement is passed under
F.R.56-J, Article 311 of the Constitution is

'^i . axQluded and so are the principles of natural
regarding compulsory retirement has

been laid doun by tho Hon'ble Supremo Court in

a catena of judgments. In 8.aii^n^te jjat h _na ss and anr. v
.ilIL^Dj-.stt^.j1 g Barioada '&,■ A'nr:, 3T -1 992{2): SC 1

it has been held that;

i) an order of compulsory retirement is
nat = puniahmont. It

any suggestion of misbehaviour.

ii) Tho order has to be passed by the
Gouarnmsnt an forming the -pinion-
that it is in the public interest
to rotdfo a Govornmant servant

compulsorily. Jho ^^rder is
^  "'■ear 13 passed
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on tho subjffictiue satisfaction of the

Gov/Brnmfflnt.

iii) Thti principlss ofv natural justice hav/o

no place in tho context of an order of
%

compulsory rstiremant. Tho Court is

not to function as an appollato Court,

It can intarfers only if it is satisfied

that the ordor is passed;

a) rfiarafi do;

^)THQt'it is bassd on *no 8\/idonco',

it is arbitrary in tho ssnso that i

/  rsasonabls person could form the

rBquisit'b opinion on.ths givyen material;

inshort ifit is apervsrssordsr,

Hsueusr, in ths instant case, tho

compulsory rstir-smant has boon imposed by uay of

penalty, Thb 1 au laid laid doun in Baikujit haHat h Dass's

Gase(supra) applies to only those c^sos uhoro it
is not by uay of punishment or penalty but

.  under 5 6-3 o f F.R.

In tha instant caso, Union of India \js

AIR .1985 ^SC 1416, y.'ill ,bo

more relaxant, sinco the order of compulsory ,

retirement has bosn^passed by uay af penalty and

therefore it amounts to remov/al '

from seruice and the provisions of Article 31 i of

tho Constitution uiH bo attractod and th;- corrolary
IS that the pririciplss of natural justioe como

into play,

\

Further, having said |o, it may bo ndintad
out that a parusal of tho departmental inquiry
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that the prineiplos of natural justice have bcon

fbllajsd. Ths rgquiramant of the princiclo of

natural justice argj

i) that the charge should not bo vague. It should

bo clear and precise;

ii) that the applicant uill be given adequato

opportunity to st at o his case;
/

iii)tha disciplinary authority uill pass' a sppakina
orders as regards the articlss of chargo and

,  there should be no ambiguity involved in
•w

the charges levelled against the aPolicant.

(  "'"ho proceedings of 0. E. clearly show, that the

applicant gas qi ven fJLl opportunity to state his case.
The Inguiry Offiosr, after going through tho
documentary evidence, submitted his report vide

Annexure A-2, A perusal of the departmental

file, on ths subject uill indicate that the '

on articles of charg0(i) and (ii) an oral

inquiry gas hold by Shri S.K.Rao, Commissioner

oi Departmental Inquiry working under the
%Central l/igilanca Commissioner, The Inquiry

Officer submitted his rgpart .dated 26, 1 2, 1980,
copy, of which is annexed uith tho 0. A, After

examining tho documentary gvidenco, the Inquiry
OffiGor proved the charges against the applicant
as gill bo soon from t h e depart mant al file and al
a dotailsd analysis of the documents ghich had

'xhibitpd and.th= .xtr,ctsof phich
aoplldant Th.r^foro, the inquiry report

cannot be fauited with. The inquiry report is b.osod
on documantary Bvyidance port^^in ing ̂  ha 1 st tor
written by the applicant on behalf cf his superior
tpr retention of the house phioh uas allpted to hiq

SO

u or 0
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by ths Govornment of Or issa uhon his piuricessor -

h_^ii arriuad and ths quarter uas aarmarkcd

for him, Euan the post-facto approual uas not

obtained by the applicant, Tho misconduct of

interpolation has boon prouod against tho applicant.

In the case of Gov/ernment of Tamil Nadu \/3.R ag a

Pandian 31 1994(4)(3) SC 492, it has boon hold

that the Tribunal has no jurisdiction to sit

as an appellate authrcrity and appreciate ths

sv/idsncs of ths Inquiry Officer or to sit as an

appellats authority over the f inding s o f th s

disciplinary authority. In that judgment, it yas

held that the administrative Tribunal foil into

a patent orror in appreciating and going into the

sufficicnoy of ov/idonc®, Tha Bon'blo Supt omo Cour^
obsorvadS .

"it has bosn authoibat ively s attlod by atstriog

of authoritias of this Court that the admin istr at i\/e

Tribunal cannot sit as a Court of appeal over a
\  ,

decision based on tha fiindinqs of the Innuiry Officer

in disciplinary procaedings, Uharp there is

rslevant material, uhich ths 9, A. has acceoted and
'  supports

u/hicH material/tho go nol us ion aSitied, it is-not

ths function of the administrative Tribunal

to raviau the same and roach a different finding than

-  ■ f

that of th Q , discipli nary aut ho r ity , Uhil o giving a judgment

in the aforesaid case, ths Hv n'bl a Supreme Court

has _g;sQ referred to tha case of Union of India vs.

Parma Nanda GT 1989( 2) SC 132 and Union of InHja vs.

Sardar Bahadur 1992( 2) SCR.

The Same viey has bean to-it orated in

State Bank of India and othsrs vs. Samar ondr a Kosher e
' Hp n"* bl e Suorema

Endow ̂ ^nd anothar 3T 1994(l) SC 217, ThsZilourb referred to

non-siuipply of copy of inquiry report

and held that tho ordor of^unishmont prior to
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20,11, 1990, aftor tho data judqmant uas daliv-Tod

in ^d^Rami an Khan's,..Ga^( supr a) uiH i^dt: uit lato tho
inquiry procesdinqs on ths qraund of nan-suoply

of Inquiry Officer's report. As regards tha

quantum' of punishment, it uas held that
appropriate punishment is uithin tha discretion

and judgment of tha disciplinary authority. Tho

appsllate authority may interfsre with the same

but not the High Court or the Ad mini str at i ue Tribunal.

It uas further held that uhile oxoroising ths

pouer of judicial reyieu it is no no of the business

of tha High Court or the Tribunal to question the

'  punishment or penalty uhich can bo laufully imposed

>  on the proyed .misconduct of tho employ so. In Samarendra
•E nric u's

Kishore"'..- Gass(supra) tha Hon'blo Supramo Court held

that tho Tribunal, or ths High Court has nq pouor to

substitute its oun docisiEn for that of ths

disciplinary authority. The High Court or the

Tribunal has no jurisdiction to imooss any punishment

to meet the ends of justice. Only tha Hon'ble

Supremo Court exerQisos ths equitable jurisdiction

under Article 136 and the High Court and the Tribunal

has no such pouer or jurisdiction. This has ba-^n

clearly statsd in paras 10 te 15 of the aforesaid

judgmsnt. Thus, the punishment of compulsory

r-etircimsnt is harsh or is not commsnsurate uith

tho'prpyed mis-conduct is not for tho Tribunal to lack

into and accordingly tho go nt ant io nsr aisod by the

Isarnsd counsol for the applicant are untenabla in tho
Ho n' b] 0

light of ths various obssryations of the^Supr-ma Court

in the afore-sated judgments and accordingly this

0. A, fails and is dismissed, loaying the partio,? to

bear ^oir oun oests,

(  gP. Sharm- j
p\ ) rh^/v,v^ LJj '


