
* 0

I AJiiiiiiMiiiiiBli ir'ii-iir'

CENIRAL aOMINISTRATIVE TRIBUNAL. PRINCIPAL BtiCii

OA No.2523/90

Hew D-lln ihli^ the Sih Day oi narch, 1995.

lioivb'ic Sh, M=V. KfHhnan, Vi ce-Choi rsnan vA;
lion'ble Dr. A, Vedavjl'M ^ Meiiibe;- (J)

A.. SarikiJran,
C/o Gh, A. J.-ryararaan,
Jo'iriL Gecrctnry,

D-Il. Vinay Marg. , ^ . ,
Ne« Delhi, ...f,|>pV,canl

'(By AdvocacoG Sh. M-N. Krishnaiiiani wUh Sh. S.
Mad'riusudhari babu and Sh. Vijay oiicinkai .i

VERSUS

1. The Secretary to the
G0Ve r f) ra e nt of I rid "i a,
iTin^sLry of Urban Development,
'C Uinos Nirtrian Bhavan,
New Delhi -110 Oil.

The DirccLor General (iflorks)
Central Public Uorks Departioent,
Nirman Bhavan,
Nciw Delhi. ...Responucnts

(By Additional Standing Counsel Sh. M.K. Gupta)

ORDER(Orai)
Hon'ble Mr. N=V. Krishnan

We have heard the learned counsel for both Hic

j^ar Lics.

. ^

2. The applicant, who has sincc retired, is anyrieved

by the Anr:e;;ure-I order dated 21.9.89; which reads ao

fo i1ows I -

"The President is pleased lO appoint Sht-i h.
Sankaran, an officer of the CenLr;,!
Engineering Service Group ^A* Works Department
to otiiciate as Additional Director GenerdI
(Woiks) in the C.P.W.D» in the scale of pay
of Rs. 7300-100-7600 .notionally with eftecL
from 19th August 1988 (Forenoon) and actually
froiP the date of promottou at-id until further
orders but with no an-ears of pay foi' tiie
period preceding date of his actual promotion.
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3, It is stated that for two vdc^ncies of AtlJ inoiid;

Director General (Works)lying vacant Prom 1.C.87 ^

raectinq of Lhe Departmental Promotion Committee (Df'C)

was lie Id on 18.10.1937. It i- alleged tl,:it the

applicant was also recommended by the DPC tor promotion

and was placed as Si. No.2 in the panel. His senior

S'ri. Keundinya was promoted on th.e basis of trris Dl'L in

November, 1!;8?. The applicanL, however, was nuL

promo Led.

4. Instead, it appears, certain adverse remarks i=ie; e

communicated ^to Him in regard to which he submvLLed c.he

Annexure-4 i'epresentati on dated 14.1.88. It would

appeal' that the adverse i-emarks related to his

integrity. In ttie representationi among other things,,

he pointed out that these retnarks would have no basis

for the simple reason that in October> 1987 his !"ir.,inc i-.as

considered by the DPC for promotion to the post or

Additional Director General, C.P.W.D. and ttii: would

not have been done but for the fact thai a ccrliMct* tc

in respect .of his integrity had also been given by lhe

Deiiar tment.

B. In respect of his not being promoted on the basis

of the DPC held in October, 1987, he madt. j

representation on 25.1.88 (Arinexure-5),, to which no

reply was received.

6. Subsequently, another DPC was held in 31.::.^:8. It

Is stated tfiat the DPC decided to place its

recommendation in respect of the applicant in a sea'cd

cover based on Lhe request of J:e Department, i;

li
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proposed to hold a disciplinary proceeding against hitn.
However, all such proposals were finally dropped and the
sealed cover was finally open and the Annexure~I order
dated 21.9.89 was passed. By this order the applicant

has been promoted notionally with effect from ,19/3.88.
the date with effect froin which the applicant^

junior was promoted on the basis of the DPC held in
March,1988^ and actualoly from the date of issue of the

^ Annexure A-I order.^that he would not receive any an uar,.
of pay for the period preceding the date of his actuai
promotion. In response to his representation dated
>25.9.89 he was informed on 12.1^.89 (Annexui e VII) tnt-iL

the Annexure A-I order is based on existing governmsnt

orders^ He was also informed that^to mitigate hardships^
it has been ordered that the notional pay would^however^

count for reckoning average emoluments for pension. He

found that these orders are in pursuance of the standing

instructions of Government in the- OM dated 12.1.c'8

(Ann-VIII).

7^ ' It is in this circumstance that the applicant has

prayed as follows:

"(a) Issue appropriate directions directing
the respondents- to ' grant promotion to
applicant as Additional Director-General with
effect from 18-11-87?

(b) Issue orders striking down OM
No,(Sic)dated 12-1-1988;

(c) Issue appropriate directions directing the
respondents to pay'the arrears of difference
in pay. and other consequential benefits
flowing from relief No. (a) S (b.ij"

8. The respondents have filed a reply contesting these

claims stating that what has been done is in accordance

with law and the instructions on the subject.

\9^
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9. We have heard the learned counsel for the parties.

In so far as the claim relating to promotion w.e,f.

18.11.87 is concerned^ we wanted to know whether that

claim is not barred by 1iniitatiori^ as contended in the

reply. The learned counsel for the applicant pointed

out that the applicant had not' only made a

representation on 14.1.88 (Annexure 4) but the

respondents themselves took the initiati'v'e of

considering the applicant's case again in 1988 and

giving him promotion by the Annexure A-1 order. In

addition, when he received the Annexure A-I order, he

filed the Annexure-6 representation dated 25.9.89, in

which a specific request has been made regarding giving
• I

hiin benefit of the proisotion from 19.11.87. Ihis has

been rejected only on 12.12.89 (Annexure 7)., As the OA

has been filed on 4.10.90^ it is within the time.

10. ye have carefully considered this in the light of

Section 21 of the Administrive Tribunals Act, 1985.

matter. The first representation regarding

non-promotion from 18.11.87 was sent on 25.1.88

(Annexure-5). As the respondents neither gave him a

reply nor gave him relief, the cause of action had

arisen on the expiry of six months from that

represenntation, i.e., on 25.7.88. The O.A. should

have been filed on or before 25.7.89^- but it is filed

only on 4.10,90. Obviously5 it is barred by limitation-,

11. The plea that a subsequent representation was made

on 25.9.89 (An"nexure-6)' which was rejected only on

12.12.89 CAnnexure~7) does not in any way extend the
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prriod or llmitaLiuii For, by Lhat tiinc, tho iiuitLcr h.r'
ali-cacJy • become stale. That issue coLiIci not ha^/c uoci.

revived by the subsequent reprecentation dated

In the circumstances, we ai-e of the view th.;t th.;

applicant is not entitl ed to any rel ief in re<-p<^cL c:

prayer Ca) .

12. In regard to the prayer regarding granuing him

srrears the learned counsel for the applicant -.ubiftirL^e

• that the applicants case is by the jUogeii;eiit •. i

lilt: SupreiK Court m Union of lildio S Others v=. K.",

Jankirauan and Others (1991 (« SCC 109), In that oa-.c

para 3 (iii) of the standing instructions of Govcrnme

in Oh dated 30.1.82, among other things came uy ;

consideration. That para provided as follows:

"In the normal course, on the conclusion ef
the disciplinary/court proceedings, :,he
sealed cover or covers iiiay be opened, and
case the officer is completely eno.'iCi'ci co
i. e. on statutory pen:;! ty,, 'including \ ha t of
censure,, is. iiiiposed, the earl lest pt ss n it
date of his promotion but for the pendency at
the disci p1i nar y/ cout'. pr oceedi ngs aga i .s i
him may be determined witb reference to .ist
Ij0st i 0n (, s) ass i gned to h tm "i n the t irid iiigs ,11
•.he sealed cover/cover? and with ref'cr;-.nce Lc
the date of promotion of his nexL junior or.
the b.asis of such position. Thc t•ffer
concorned may then be promoted, if necissa-y
by reverting the juniormost of f i ..iat i,r,
person, and he may be given a noclc la
pi'omotion from the date he would have b^^C;
promoted as determined in the ma.-, lu.
indicated above. But no arrears of pa-/ <.l.i r
be payable to him for the period of novio vj: ;
promotion preceding the date of aciuai
promoti on."

13. The court also iioticed that a >itiii]ai

stipulation was made in the subsequent memo run Juu d«;tc .

12.1.08 issued in supersession of all eariie
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instructions= With reference to para 3(iii) of the

order dated 30.1.82, the court held 'as follows in para

26 of theii' judgement:

"While, therefore, ue do not approve of the
said last - sentence in the first
sub-psragraph after clause ; (iii) of
paragraph 3 of the said Memorandum, viz.5
'but no arrears of pay shall be payable to
him for the period of notional promotion
preceding the date of actual promotion', we
direct that in place of the said sentennce
the following sentence be read in the
Memorandumj 'However, whether the officer
concerned will be entitled to any arrears of
pay for- -the period of notional promotion
preceding the date of actual promotion, and
if so to what extents will be decided by the
concerned authority by taking into
consideration all the facts and

circumstances of the disciplinary
proceeding/criminal prosecution, i/Jhere the
authority denies arrears of salary or part
of it, it will record its reasons for doing

14. That equally applies to the same direction

contained in the OM dated 12,.11.88 (Annexure VIII)

relied in this case by the respondents. Hence^ the

applicant is entitled to actual promotion and not

notional promotion from 19,8.88<.-

15, It was also observed by the Supreme Court that the

principle of no work no paywill not apply to cases

where though the government employee is willing to work

he was not given work. That principle would be

appropriate where, for example, the government employee

either goes on strike or absents himself and does not

discharge his duties. In the present case, the

applicant was not promoted on the due date on account of

some suspicion entertained by the respondents which

later-turned out to be unfounded»
i

Q



16. The • learned counsel for the respondents t^ubniiic.

that the Annexure -A-l order need not be tampered with,

•for the applicant was under a cloud during the relevant

period. IL is only after he was cleared that it was

decided not to proceed turther against hirn

departmental iy and to open the sealed cover. lie haa

been given the promotion w.e.f. 19.8.88wonly arrears

have been denied to him Tull justice has been done to

him for pensionary purpose also.

17= In our view the learned counsel for the applicant

is on strong grounds. Inded, the arguments based on

Janakiraman case are relevant.

18. The only question is whether we should give the

relief admissible or this should be left to the

Department. The ratio of the Jankiraraan's case is that

there might be cases where s^r^i ce proceedings or

departmental proceeddings might have been do1 ayed by thc

Government employee and, therefore^ it would not be

proper for the Tribunal to pass an order directing the

payment of the arrears. It siiould be left to the

Department to consider all such circumstannces and pass

appropriate orders. That situation does not obtain in

the pt'jSoiiL castfj. as no DE or cr'iiiiinal case was started

at I , l-ic arc of the view that this is a fit cas

where the applicant should be given the benefit of

arrears of pay by treating the promotion made from

19.8.5o as actual promotion and not merely as a notional

promotion.
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IQ. Hence, we dispose of this OA with a direction

to the respondents to give to the applicant within a

period of two months from the date of receipt of this

order the beriefit of the arrears of pay by treating his

promotion as actual promotion w.e.f. 19.8.88 and also

grant him consequential benefits in respect of the

pensionary claiin. if not already done.

20. The O.Ac is disposed of accordingly. No costs.

(br. A= Vedavalli).
Member(J)

'Sanju'

(N.V. KPishnan)
Vice-Chai rttianCA)


