CEMTRAL ADMINISTRATIVE TRIB UraL,

08 No.2523/00

sew Dulhi this the Oth Day oi harch, 1995,
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e N e by TV DTN PPN VOSSN
R LHL (;Jxlln [“!ct'v']- KT oiinai, Vice ~Chatrman o

Hon'ble Dr. &. Vedavallis Member (1)

A, Sankkaran,

C/o St AL Jayaraman,
Joint Secrctary,
D-11, Yinay Harg,

Mew Delhi. Cochpplicant

.

By Advocates Sh. MM Krishnamant with Sh. S.
Madhusudhan Babu and Sh. ¥ijay Shankar)
YERSUS
1. The Secrotary to the
Covernment of India,
iinistry of Urban Development,
[Nl - ST | A
CY Hing, Nirman Znavan,
Mew L S -110 011,
7. The Direclor General (HWorks)
Central Public Horks Department,
Mirman Bhavan,
Mew Delhi. .. LRespondents

{3y Additional Standing Counsal Sh. H.K. Gupta)

ORDER{Oral?
A, M.V, drishnan
We have heard the Tearned counsel for ooih e

partics.

applicant, who has since retired, is aggrieved

5
o
P

by the Annewure~I  order dated 21.9.89, which reads  as

follows: -

:Thr President ﬁswp}azgcd Lo appoint Shri A,
Sankaran, an officer Lhe Centr 2t
Froineering Sorvice broup AT Works Department
sridciate  as ddditional Director General

i

e C.PUW.D. ﬁﬂ Lhe =ealc of
‘ h;;?300~100~?600 notionally with e

from gust 1980 (Fur;noun} and actually
from h date of promotion and until  further
ordersz  but  with oo arrears of pay  Tor v
period preceding date of his zetual promotion.
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3, [t s stated that for two vacancies of  additio

lm.
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Director CGeneral  (Morks)lying wvacant from 1.C.87 &

~

mecting  of  the Departmental Promotion Committec (DPC}

Py ~ o g cy e 1 By e o <Ly - [N iy e
and was  placed as 81, No.2 n the panel. Hiz  senio

©

sh. Koundinya was promoted on the basis o
NMovember, 1UE7. The applicant, however . wias ol

prometed.

4, Instead, It appears, certain adverse remarks weie

V, . ,
comunicated 'te HWim in regard o which he submitied ohe

hnnexure-4  representation  dated  14.1.88. TL woutd
appeai thiat  the adverse reinarks related to b

integrity, In the representation, among other things,

that these remarks would have na basis

considered by the DPC for promovion te the post  of
tdditional Director General, C.P.W.L. and thit would
not have  boeen done but For the fuect thay & ceriaficilc

2o me en oy e P T P RN . T :
it respect of Ris dntearity had also been given by the

L T oo ey o s

5. In respect of his not being promoted on Lhe  lLawis
PPN PN L., & M ALY

of the  DPC held n October, 1287, he mado )

representation on 25.1.88  (Srnexure=%), to which fo

was received.

& ~r NPT P ) ~
. SubscquentTy, another DPC was held in 31.7.68. ¢

15 stated that the DPC

reconmendeation  in respect of the zpplicant in o ses'ed
‘ il R 1 WEN G
cover based un the request of e Department,
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plicant  was also recommended by the DPC for prumoticin
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proposed  to nold a disciplinary proceeding ad inst him.
However, all such proposals were finally dropped and the
sealed cover uwas finally opeﬁ and the Annexure-1 order
dated 21.9.89 was passed. By this order the applicant

has been QiOmOtLG nationally with effect from ‘1ﬂ .8.88,

F A-h
GHC;'.; [

junior Was promoted on the basis of the DPC held in

date with effect from which the applicant’s

e

March0198%> and actualaly from the date of issue of the
. .7(7 A rJA.wM@-

Annexure A-I ardbr,thdt he would not receive any arrears

of pay for the period precedﬁng the date of his actual

promotion. In vesponse to his representation dated

\2559b89) he waé informeﬁ on 12.12.89 (Annexure VII) that

the &nnexure &;1 order is based on &xi at ny gov&rmmenﬁ

orders.  He was also informed that}to mitigate hardsh%pﬁ)
3t has been ordered that fhe notional p?y wou1d)howev&g
count  for reckoning average gmoluments for pension. He

found that these orders are in pursuance of the standing

lﬂ tructions of Government in the. OM dated 12.1.83

{dnn-YI11).

7. I+ %s in this circumstance that the applicant has

prayed as follows

{a) Issue appropriate directions direscting
the respondents to ' grant promotion  to
app1ia§nt as ﬁddwtiona1 Director-General with
effect from 16-11-873
{h) Issue  orders striking  down  OH

No.{Sic)dated 12-1-1988;

ctions directing the
ars of difference

guential benefits
{b)g'ﬂ’

(C) Issue appropriate dire
respondents  to pay the ar
in  pay. and other cons
flowing from relief No.(a)

t
re
56
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8. The respondents have filed a reply contesting these
claims stating that what has been done is in accordance

with law and the Instructions on the subject.
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2 We have heard the learned counsel for the parties.
In so far as the claim relating to promotion w.e.f.
18.11‘87 ie  copcerned, we wanted to know whether that
claim is  not barred by Tﬁmitat}Oﬁ)as contended in  the
reply. The learned counsel fol the applicant pointed
out that the applicant  had not  only made  a
representation tvon 14.1.88 -(Annexure 4) but  the
respondents  themselves ook the dinitiative of
considering the applicant's case again in 1988 and
giving him promotﬁon by the Annexure &-1 order. In
addition, when he received the Annexure &-1 aorder, he
£iled the Annexure-6 representation dat d 25,9.89, 1in
which a specific request has been made regarding giving
him benefit  of _the prometion from 19.11.87. This has
'been rejected only on 12.12.89 (f&nnexure 7). AS the OA

has

O
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sent Filed on 4.10.90, it is within the time.

o
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10. Me have carefully considered this in the light of
Section 21 of the Administrive Tribunals Act, 1985,
matter. The first - representation regarding

non-promotion  from 18.11.87 was  sent on  25.1.88

(Annexure-5). Az the respondents neither gave him &
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reply nor  gave the cause of action had
arisen  on the expiry of  six months  from  that
represenntation, i.e., on 25.7.88. The 0.4, should

fave beem Fited on or before 25.7.89, but it is filed

only on 4.10.90, Obviously, it is barred by Timitation.

11. The plea that a subsequent representation was made
- . 3 b4
25.9.89  (Anhexure-6) which was rejected only on

R I ) ~ . U . -‘
12.12.8%  (Annexure~7) does not in any way extend the

Ve
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: period  of Timitatlion For, by Lhat time, the matier ha
already - become  stale. That issue could not have oo
revived by the subsequent reprecentation dated 25.0.080
T the circumstances, we are af the wiew thot th
applicant i3 not entitled to any relief in respect Ll
praver (a).
17, In recard to the prayer regarding  granting Frim
srroars  the learned counsel for the applicant wubnitlog
i G covered .
that the applicants case 18 coness by Lhe judgcwont v
the Supreme  Court in Undon of India & Others vs. Koo
Jankiraman and Others (1891 (4) 5CC 109, In thau case
para 3 (11%) of the standing inetructions of Covoonme il
‘O dated  30.1.82, among othor things came e X
consideration. That para provided as follows:
"Tn  the normal course, on the conclusion of
che  disciplinary/court  proccedings, Lhe
secaled cover oF COVErs g ope
case Llhe officer is o '
i.e. on statutory penalt
censure, is. imposed, the e
date of his promotion but for
the disciplinary/court  procesd
i may be ete1n7n~u with refe
postion(s) assigned to him in
te sealed cover/eoovers and witl
he date of promotion of his nexc

piromotion t g
promoted as  determined  in the  marn i
indicated above. But no arrcars of pay ar:l
be payvable to him For the puriud of novius
grometion  preceding  the  date of  aclual
promotion.”

D_i
1 n

13, The court also  noliced that 2 imila
stipulation wasz made in the subscauent memorandun dote

12.1.88  dssued i supersession of all caitig
3
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instructions. With reference to para 3(i17) of the
order dated 30.1.82, the court held as follows in para

26 of their judgement:

"While, therefore, we do not approve of the

said Tast - sentence in  the first
sub-paragraph after clause ©  (111) of

paragraph 3 of the said Memorandum, viz.,
"hut no arrears of pay shall be payable to
him for the period of notional promotion
preceding  the date of actual promotion', we
direct .that in place of the said sentennce
the following sentence be read in  the
Memorandum: "Mowever, whether the officer
concerned will be entitled to any arrears of
pay for. -the period of notional promotion
preceding  the date of actual promotion, and
if so to what extent, will be decided by the

concerned  authority by taking into
consideration all the facts and
circunstances of the disciplinary

proceeding/criminal  prosecution. UWhere the
authority denies arrears of salary or part
of it, it will record its reasons for doing

50,7
14, That  eaually applies to  the same  direction

contained 3In  the OM dated 12,.11.8 {Annexure VIID)

[s4]

relied in  this case by the respondents. Hence’

the
applicant s entitled to actual promotion and not

notichal promotion from 19.8.88.

15, It was also observed by the Supreme Court that the

e
o)
[

principle of work no pay will not apply to cases
where though the government employee is willing to work
he was not given work. That principle would  be
apprdpriate }.«!hereg for example, the government employee
either goés on striks or absehtS himself and does not
discharge his duties. In the present case, the
applicant was not promoted on the due daté on account of
some suspicion entertained by the respondents which

Tater turned out to be unfounded.
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! 16. The - Yearned counsel for the respondents  submios
that the annexure -8-1 order need not be Lampe Witi,
dor the applicant was under a clioud during the
noriod. It i3 only dfter he was cleared that 4t was
PoE Lo e e - A P [
ecided not Lo proceed FurLhe: against  him
departmentally  and  to open the sealed cover. Hoo has
been given  the promotion w. . 18,8 88 only  arrears

/
bave been denied  to biw Tull Jdustice has bren done  to
him for penzionary purpose also.
17. I our view the Tearned counsel for the apelicant
on  strong  grounds.  Inded, the arguments  bazed on
Janakiraman case are relevant. ‘
\
Lg.  The only guestion is whether we should give the
. reliel admissible or this should  be Teft to the
Department. The ratio of the Jankiraman®s case is that
- Cr\'/rrw,}-ux(,
there midht be cascs  where NaTEN ozucwuaiggs o
departmental proceeddings might have been delayed by the
Covermment  employvee  and, therefore, it would not be
proper for the Tribunal to pass an order directing the
payment  of  the arrcars. It should be to the
e o .
Bepartment  to consider a1l such circumstannces and Bass
appropriate  orders.  That situation does not obtain  in
L
4 - .
the pr rsent  case, as no DL or minal case was
at all.  He arc of the view that this is a it case

whor

15.8.85 &

the

&2

applicant  should he given  the ¢Tit  of

T opay by treating the promotion made frop
actual promotion and nhot merely as a nolional

W
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19.  iHence, we dispose of this 08 with a direction

to the respondents to give to the applicant ’within &
period of twe months from the date of receipt of this
order the henefit of the arréars of pay by treating his
promotion as actual promotion w.e.f. 19.8.88 ahd alsd
grant him _comsequemtﬁa1 benefits in respecf of the
pensionary claim, if not already done.

20, The 0.4. is disposed of accordingly. HNo costs.
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